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STATE OF VIRGINIA

City of Fredericksburg, to—wit:

I, ‘rJVc , a Notary PLthlic for
:

the City of Fredericksburg, in the State of Virginia, do certify

that R. C.VGlazebrook, Jr., and F. Maxfield Brown, President

and Secretary respectively of Land Development, mc., whose namest
are signed to the foregoing writing bearingdate on the 7th day

of May, 1965, personally appeared before me this dãyinmy

City and State and in the name and on behalf of the said

Corporation acknowledged the said writing as the act and deed

of said Corporation and made oath that the seal affixed to said

writing is the true corporate seal of said Corporation and that I
it has been affixed thereto by due authority.

My commission expires ¶2.: .

Given under my hand this /-cf day of May, 1965.

• I
. (

V Notary Public
V

STATE OF VIRGINIA

City of Fredericksburg, to-wit:
.

I, a Notary Public for

the City of Fredericksburg, in the State of Virginia, do certify

that Mary Graham Howison, Noteholder, and Mary Graham Howison,

attorney-in-fact for Nan H. Stephens and Margaret H. Smiths,

Noteholders, whose names are signed to the foregoing deed bearing

date on the 7th day of May, 1965, have acknowledged the same

before me in my City aforesaid.

My commission expires

Given under my hand this /o’/ day of Mayo 1965.DAR & WHTTICAR
4. WHITTICAê4. Jfl V

MWHITtICAR. III

ugYA AT LAW
• V

ICAAUM4. VA.
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/ NotaryübIic
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STATE OF VIRGINIA

City of Fredericksburg, to-wit:V
V

VV •.,•
V, /j ,4 , a Notary Public for the

Cit.y of. Fredeicksburg, in the State of Virginia, do certify

that Harry B. F. Franklin and George C. Rawlings, Jr., Trustees,

whose names are signed to the foregoing deed bearing date on

the 7th day of May, 1965, have acknowledged the same before

meixi1ny City afoe said.

My commission expires _/‘/“7cf -.

Given under my hand this Jc7A day of May, 1965.

/ a 7 L
Notary Public

i !i tD3C0! tCctC0! th Qty o! e
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DEED OF DEDICATION

THIS DEED, Made this 7th day of May, 1965:

- WHEREAS, Land Development, Inc., has heretofore acquired

from Nan H. Stephens and Wallace T. Stephens, Margaret H. Smith

and Mary G. Howison, by deed dated July 30, 1962, recorded

September 3, 1962, in Deed Book 119, page 640, among the

records in the Clerk’s Office of the Circuit Court of the City

of Fredericksburg, Virginia, certain real estate including all

that land to be dedicated by this Deed of Dedication; and

whereas Land Development, Inc., is the sole owner, proprietor

and developer of said property;

NOW, THEREFORE WITNESSETH:

This is to certify that R. C. Glazebrook, Jr., President,

and F. MaxfieJ..d Brown, Secretary, of Land Development, Inc., a

Virginia corporation, the sole owner, proprietor and developer

of said property, known as Section Two, Braehead Woods, Frederic

burg, Virginia, as shown on the map and plat made by Carroll—

Kim Associates, dated May 6, 1965, a copy of which plat is.

attached to this deed and is to be admitted to record along

herewith as a part hereof, having been duly authorized by Land

Development, Inc., do hereby dedicate to the public for public

use, control, purposes and enjoyment forever, all of the streets

lanes, alleys and ways shown on said plat, to be maintained and

used as public streets, lanes, alleys, ways, etc.

The said streets, lanes, alleys and ways are further

dedicated to the public for the use not only of travel but also

for the laying of utility mains, such as water, sewer and gas

mains,, underground electrical conduits and telephone cables, etc

It is the intention and purpose of Land Development, Inc.

to, and that corporation hereby does grant unto the public at
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large and unto the City of Fredericksburg, Virginia, a Municipal

corporation, all of the said streets, lanes, alleys and ways as

aforesaid to be used by the public and by the City of Fredericks-.

burg, Virginia, for the use of the public forever as public

streets, lanes, alleys and ways and for the laying of various

utility mains as aforesaid.

KNOW ALL MEN FURTHER BY THESE PRESENTS that the lots and

building plots shown on the aforesaid plat, numbered 7 through

15 and 88 through 93, inclusive, are not intended for public

use or dedicated for public purposes, but are intended for

private use and enjoyment and are and shall remain the sole

and exclusive property of said owner and proprietors its

successors, grantees and assigns.

The owner and proprietor, Land Development, Inc. does

hereby impose upon each and all of said lots shown on the afore—1

said map and plat, constituting Section Two of BRAEHEAD WOODS

subdivision, the following covenants and restrictions governing

the use of said lots, which covenants are declared to be and

shall be construed as covenants running with the land and

enforceable against the present owner and grantees of said lots I
both at law and in equity; and it shall not be necessary to set

forth these restrictions verbatim in deeds conveying said lots,

as reference to the said plat and to this writing in any deed

shall e sufficient notice of the said covenants and restrictions

to any and all persons who may become grantees or owners of said

lots.

RESTRICTIONS

1. No structure shall be erected, altered or permitted

to remain on any residential building lot other than one detache

4ncyiefm4l, d fl4rior nc1- 1-t eg-(i ttj nd nn-.hf (2.iI2

AR WHITTICAR

.1 WHITTICAM. Ill

N(Y AT LAW

AICIU. Va.
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stories in height and a private garage for not more than three

automobiles. No dwelling house shall be erected with a ground

floor area of less than twelve hundred (1200) square feet plus

carport or garage, or thirteen hundred (1300) square feet with—

out garage or carport; if the dwelling is to be two stories or

more, the immediate ground floor area shall be not less than

eight hundred and sixty (860) square feet. These dimensions

are exclusive of porches.

2. All buildings must be situated on their respective

lot or lots in accordance with the R-.l zoning ordinances in

effect at the time of construction for residential districts

zoned R—l. This restriction applies with regard to use regu1a.

tions, height regulations, area regulations, set—back regulation

frontage regulations and yard regulations.

3. No structure of a temporary character, trailer,

basement, tent, shack, garage, barn or other outbuildings shall

be used on any lot at any time as a residence, either temporarily

or permanently.

‘. The lots in this subdivision as platted and recorded

shall not be subdivided or rearranged in any manner subsequent

to sale nor shall more than one dwelling be erected on any one

lot, except that a dwelling may be erected on one or more lots,

or a lot and a part of another lot. The purpose of this ex

ception is to allow one or more lots to be subdivided, provided

the dwelling site for any one house is enlarged and not reduced

in size; nothing herein contained shall be construed to prohibit

the use of more than one building site for the construction of

a single dwelling.

5. No structure or building of any kind shall be erected

on, or moved onto, any lot in this subdivision, unless it be

in general conformity and harmony with the class of existing

structures in the block.

H ITTICAR.

,HITTICAR. III

S Al AW

x..UG. VA.
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6. No building shall be erected, altered, placed or

permitted on any of the lots of this subdivision until the
location, design, plans and specifications thereof shall have
been approved by the proprietor; provided, however, if such
proprietor faile t&prove or disapprove such design, location
or alteration within thirty (30) days after such plans have been
submitted to him, or if no suit to enjoin the erection of such
building or the making of such alteration has been commenced
prior to the completion thereof, such approval will not be
required.

7. No change shall be made in the terrain or general
contour of any building lot, or drainage courses through any
building lot within the confines of this subdivision, nor shall
any bridge or culvert be constructed across or in any drainage
course within the confines of this subdivision without the prior
consent of the proprietoz, Land Development, Inc. No change

shall be made in any drainage course, whether a flowing stream
or a wet-weather drainage course, through any building lot

within the confines of this subdivision without the prior consent
in writing of the City Engineer of the City of Fredericksburg.

8. Except when being used for delivery purposes,

commercial vehicles and trucks shall not be parked on or in front

of the premises unless garaged. This shall not be construed to

restrict parking on the premises of passenger cars used for

commercial purposes. V

9. No dwelling or outbuilding shall be constructed with

cinder block or asbestos shingle exterior, and all outbuildings

shall conform to the architecture of the main dwelling. This

restriction shall not prohibit the construction of a flatroofed

carport or similar structure constructed as a part of the main

dwelling. No dwelling shall contain cinder blcck

________

________

—4—
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exterior wall or exposed exteior foundation, hover it may be

used as a structural material. The exterior walls, including

foundations, of all buildings shall be constructed of brick,

stone or wood, unless the proprietor shall approve a different

material. Other acceptable materials may be used in construction

of exterior walls and foundations with the prior approval and

consent of the proprietor.

10. Owners of lots in this subdivision, whether said

lots be built on or not, shall keep their lots free o weeds,

undergrowth, garbage, trash and unsightly debris and litter and

shall at all times comply with the City ordinances pertaining

thereto. The proprietor is vested with power to enforce this

‘ovenant, which power, however, shall not be exclusive,

11. No noxious or offensive activities shall be carried

on upon any lot, nor shall anything be done thereon which nay

be or may become an annoyance or nuisance to the neighborhood.

12. No swine, cows, horses or goats shall be kept upon

the premises, and no commercial livestock or poultry project

shall be maintained within said subdivision; nor shall any dog

pens, kennels or other such projects involving the rearing,

handling or care. and maintenance of animals in numbers be

conducted or maintained within this subdivision; nor shall any

offensive trade or business that will depreciate the value of

property, or be an annoyance to occupants thereof be conducted

or maintained within this subdivision,

13. No fence or hedge shallbe permitted of a height

more than three (3) feet on any of the lots between any building

on the lot and the street.

14. These covenants and restrictions shall run with the

land and shall be binding on all parties and persons claiming

title to any lot in said subdivision until the 31st day of

-—..——.— — —.: —..,—.,.-,—%.. —-.,‘

( .

* . —5...,. .
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December, 1999, at which time these covenants and restrictions

shall terminate.

15. These covenants and restrictions shall be ‘enforceab1
both by action at law for damages and by bill in chancery for

injunction or other relief, by any person or persons injured or

aggrieved by the breach or the violation of any.of them, and

neither remedy shall be held exclusive of the other.

16. Invalidation of any one or more of these covenants I
and restrictions by judgment or decree of court shall in no way

effect any of the other provisions herein contained but they

shall remain in full force and effect.

By deed of trust dated the 2nd day of August, 1962, and

recorded in the Clerk’s Office of the Circuit Court of the City

of Fredericksburg, Virginia, in Deed Book 119, at page 6’4,

Land Development, Inc., a Virginia Corporation, conveyed the

property described on the above plat, known as Section Two,

Braehead Woods, Fredericksburg, Virginia, to Harry B. F.

Franklin and George C. Rawlings, Jr., Trustees, to secure the

payment of a debt fully described in said deed of trust, payable

to the order of Nan H. Stephens, Margaret H. Smith and Mary

Graham Howison, noteholders; and for mutual considerations

the said Harry B. F. Franklin and George C. Rawlings, Jr.,

Trustees, and Nan H. Stephens, Margaret H. Smith and Mary

Graham Howison, noteholders, hereby join in this deed of

dedication for the purpose and do hereby release from the lien

of said deed of trust all streets, lanes, alieys and ways

described as such and shown on the map and plat of Carrol1

Kim g Associates, dated May 6, 1965, a copy of which is recorded

along with this deed, and all easements reserved in this deed.;

but it is distinctly understood that the lien on all of the

remaining property other than streets, lanes, alleys, ways and



a

7..

oc12S 174
easements shall in no way be affected.

WITNESS the following signatures and seals:

LAND DEVELOPMENT, INC
• By_______

ATrEST:

By

The authority of Mary Graham Howison to act as attorney
in.-fact for Nan H. Stephens and Margaret H. Smith, Notehoiders,
is evidenced by those two certain Powers of Attorney, dated
June 19, 1962, and Octobr8, 1963, recorded in Deed Book 119,
page 5t5 and Deed Book 122, page 652, respectively, and in that
certain Deed of Trust dated August 2, 1962, recorded in Deed
Book 119, page 6, in the records in the Clerk’s Office of the
Circuit Court of the City of Fredericksburg, Virginia.

WHIflICAR
tTICAH. J.
TTtCAR. 1)1

AT LAW

VA.
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By: 11 / SEAL)fli± A.orney—in- a



i  18-17 PLANNING AND ZO«!ll

•is ordinance. Belfries, monuments,
■ imneys radio aerials, cool ing tow«^
"3 simi lar structures not normal ly oc
i  increased in height up to twenty-fi
•e height zone l imits. Parapet walls
-) feet above the height of the build
jMs rest. No ^ign, name plate, or a
•j kind may be instal led upon or atta
:Dve structures.

(2.) Any accessory bui lding ̂ ic
iet of any party lot l ine shal l be on
■ height. Ai l accessory bui ldings sli
:in bui lding in height.

Sec. 18-17. Area regulations.

( l i ) For residential lots contai
retain a single fam i I y dwe I I ing the ■

as fo I I ows:

Type of Lot
(a) Lots served by public ms

and sewage disposal syst
(b) Lots served by individua

water or sewage disposal
systems

(c) Lots served by indivi^&ia
water and sewage dispose
systems

(2.) Where individual septic tan
•5 Is are used, greater lot areas way
-■ialth officer determines that there s

condition, or other conditions to
•ealth problems.

(3.) Any lot of record at the ti
r-is ordinance which is less in area t
-squired by this ordinance may be used
-ssidence when the other requirements
5-9 met. '

Sec. 18-18. Setback regulations.

In this zone the minimum setback
--ont lot l ine to the bui lding line di

( 1 .) Where a setback depth has »
-I any block, bui ldings shal l be erecl

-9st or more from the front lot tiiwu;
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for the loading and unloading of goo;
of the district regulations establ is-
r the district in wh ich the bul ldinc,
s  located.

f - RESIDENTIAL DISTRICT R-1

alations.

0istr i ct R-I any bu i Idi ng to be erec
Isal l be for one or more of the foi l:

• »!y dweI I i ngs.
playgrounds where no admission fee

ind educational shrines and museums
F historical interest. The col lect'
i the incidental sale of l iterature,
confections, and refreshments shai

bui ldings. Except as provided for
y bui ldings shal l be located behirr
• the main bui lding and at least f'.-
>perty l ine. Accessory bui ldings n
a- the construction of the main bui :
f be used only after the main bui Ic
ise.

•y sign or signs aggregating eight
«r less appertaining to the lease, -
•og or premises on which the sign Is

lities. Poles, wires, distributic-
ir faci l ities necessary for the pre.
fclic uti l ities including water and

tening, other than the raising of !
other farming activiti.es that wouir
oonding residents. The sale of pr::
ecifical ly prohibited.

^alations.

e erected up to forty (40) feet in
ept that?

s are exempt from the provisions c"

ordinance. Belfries, monuments, television antennae,
neys radio aerials, cool ing towers, elevator penthouses
simi lar structures not normal ly occupied by workmen may
ncreased in height up to twenty-five per cent (25%) of
height zone l imits. Parapet wal ls may be up to four
feet above the height of the bui ldings on which the
s rest. No sign, name plate, or advertising device of
kind may be instal led upon or attached to any of the
e structures.

(2.) Any accessory bui lding which is within ten (10)
of any party lot l ine shal l be one ( I) story or less

eight. Al l accessory bui ldings shal l be less than the
bui lding in height.

18-17. Area regulations.

(!.) For residential lots containing or intended to
ain a single fami ly dweI I i ng the mini mum 1ot area shaI I
s foI Iows:

Type of Lot Minimum Lot Area
(a) Lots served by publ ic water

and sewage disposal systems.... I 0,000 sq. ft.
(b) Lots served by individual

water or sewage disposal
systems 15,000 sq. ft.

(c) Lots served by individual
water and sewage disposal
systems 20,000 sq. ft.

(2.) Where individual septic tanks and/or individual
s are used, greater lot areas may be required If the
th officer determines that there are factors of drainag
condition, or other conditions to cause potential

th problems.
(3i) Any lot of record at the time of the adoption of
ordinance which is less in area than the minimum

ired by this ordinance may be used for a single fami ly
dence when the other requirements of this ordinance
met.

18-18. Setback regulations.

In this zone the minimum setback distances from the

t  lot I i ne to the bu i Idi ng l ine shaI I be as foI Iows:
(I.) Where a setback depth has not been establ ished
my block, bui ldings shal l be erected thirty-five (35)
. or more from the front lot l ine.
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(2.) Where setback depths have been establ ished,
bui ldings shal l be erected a distance from the front lo
l ine which Is at least equal to the average setback of
the houses on that side of the street and in the block

which the bui lding is located. The setback in al l such
shal I be at least twenty-five (25) feet but need not ex
thirty-five (35) feet.

ARTICLE V - RESIDEMTIAI.

18-22. Use regulations.

In Residential District R-2 an

land to be used shal I be for ooe

Sec. 18-19. Frontage regulations.

Lots inten

by pub I i c water
at the setback

intended for si

tanks and/or pr
the setback 1 i n

record at the t

Is less i n fron

ordinance may b

the other requ i

ded for single fami ly dwel l ings and serv
and sewer shal l have a minimum lot widt

l ine of seventy-five (75) feet. Lots
ngle fami ly dwel l ings and served by sept
ivate wel ls shal l have a minimum lot wid

e of one hundred (100) feet. Any lot of
ime of the adoption of this ordinance wh
tage than the minimum required by this
le used for any permitted use provided th
rements of this ordinance can be met.

Sec. 18-20. Yard regulations.

( I.) Side. The minimum side yard shal l be ten (I
feet or more and the total width of the two required si
yards shal l be twenty-five (25) feet or more.

(2.) Rear. Each main bui lding shal l have a rear
yard of twenty-five (25) feet or more. Every part of t
rear yard must be open to the sky and unobstructed exce
for accessory bui ldings which may cover up to forty per
cent (40%) of the required rear yard area. Whenever a
lot l ine abuts the side lot l ine of another property,
accessory bu i Id i ngs shaI I be erected ten (10) feet or m
from the rear lot I ine.

Sec. 18-21, Special provisions.

( I.) For al l existing corner lots the side yard o
side facing the side street shal l be twenty (20) feet o
more for both main and accessory bui ldings.

(2.) For subdivisions platted after the enactment
this ordinance each corner lot shal l have extra width

sufficient for maintenance of required bui lding setback
l ines on both streets.

(I.) Any use permitted In Res
(2.) Tw'o fami ly dwel I ings atsd
(3.) Apartment houses.
(4.) Pub I ic and semi-pub I ic il

.rches, col leges, playgrounds, pr
-ricula the same as ordinari ly 9i
c col leges, parks, and golf coors

(5.) Home occupations coodoct
(6.) Professional offices sac

ral, engineering, and architectur
thin a dwel I i ng by the occupant ii
'Son is employed other than neabe
the premises.

(7.) Professional shingles o*
•23 or less.

(8.) Church bul letin boards a
• names of educational institution

•  signs and buI letin boards for ee
=1 1 be thirty (30) square feet or
tn or bul letin board shal l be f»l

area or less.

(9.) Accessory bui ldings. £a
i'-ner lots accessory bui ldings ^»a
•= rear bui lding l ine of the eain
.e (5) feet from any property Hw

i - be constructed only after the c
.  Iding has commenced and may be n
.  Iding is completed and in use.

(10.) Non-trans i ent rooe i ng a
;rommodations for five (5) guests

■ec. 18-23. Height regulations.

Structures may be erected up i
cht from grade except that;

( I.) A publ ic or semi-publie
-■sr'ool, church, or I ibrary may be «
3 tcy-five (65) feet from grade pr<
«rc rear yards shal l be increased j
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^ depths have been establ ished,
cted a distance from the front lot

equal to the average setback of 5
e of the street and in the block i-

located. The setback In al l such :

ty-five (25) feet but need not exc-

ARTICLE V

18-22. Use reg

regulations. ̂

single fami ly dweI I ings and serv«
(wer shal l have a minimum lot widt'

seventy-five (75) feet. Lots
■i ly dwel l ings and served by sept'
el ls shal l have a minimum lot wid:
e hundred ( 100) feet. Any lot of
the adoption of this ordinance whi
an the minimum required by this
for any permitted use provided th:
of this ordinance can be met.

^tions.

■inimum side yard shal l be ten ( IZ
otal width of the two required sic^
five (25) feet or more.
«din bui lding shol l have a rear

5) feet or more. Every part of th^
to the sky and unobstructed excep-

s which may cover up to forty per
ired rear yard area. Whenever a n
e lot l ine of another property,
al l be erected ten ( 10) feet or mc

revisions.

sting corner lots the side yard on
treet shal l be twenty (20) feet or
accessory bui ldings,

sions platted after the enactment ;
mer lot shal l have extra width
ance of required bui lding setback

(1.) Any use permitted in Residential District R-I.
(2.) Two fami ly dwel l ings and duplexes.
(3.) Apartment houses.
(4.) Publ ic and semi-publ ic uses such as schools,
hes, col leges, playgrounds, private schools having
cula the same as ordinari ly given in publ ic schools
ol leges, parks, and golf courses.
(5.) Home occupations conducted by the occupant.
(6.) Professional offices such as medical , dental ,
, engineering, and architectural offices conducted
n a dwel l ing by the occupant where only one ( i )
n  is employed other than members of the fami ly residing
e prem i ses.
(7.) Professional shingles of two (2) square feet in
or less.
(8.) Church bul letin boards and signs for the display
mes of educational institutions. The aggregate area
gns and bul letin boards for each such establ ishment

be thirty (30) square feet or less, and an individual
or bul letin board shal l be fifteen ( 15) square feet
ea or less.
(9.) Accessory bui ldings. Except as provided for
r  lots accessory bui ldings shal l be located behind
ear bui lding l ine of the main bui lding and at least
(5) feet from any property l ine. Accessory bui ldings
e constructed only after the construction of the main
ing has commenced and may be used only after the main
ing is completed and in use.
( 10.) Non-transient rooming and boarding houses where
modations for five (5) guests or less are provided.

18-23. Height regulations.

Structures may be erected up to forty (40) feet in
t from grade except that;
( 1 .) A publ ic or semi-publ ic bui lding such as a

i | , church, or l ibrary may be erected to a height of
-five (65) feet from grade provided that required front
ear yards shal l be increased In depth and side yards
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DEED

THIS DEED made and entered into this 1st day of May, 1970, by

and between LAND DEVELOPMENT, INC. a Virginia corporation,

party of the first part, and CITY OF FREDERICKSBURG, a municipal

corporation, party of the second part,

WITNESSETH: That for and in consideration of the sum of ONE

($1. 00) DOLLAR, and other valuable consideration, cash in hand paid

by the party of the second part to the party of the first part, receipt

of which is hereby acknowledged, the party of the first part grants unto

the party of the second part, the City of Fredericksburg, . the following

rights in real property situate in the City of Fredericksburg, Virginia,

that is to say: the privilege and easement in perpetuity of right of way

to construct, lay, maintain, repair, inspect, improve, replace and alter,

and at will remove, within the easements strips hereinafter described

and referred to, works and systems for the transmission and distribution

of sewage, water and related utility services, over, upon, across and

under real property of the party of the first part known and described

as

Those certain lots lying in the City of Fredericksburg known
as Lot 15 in Section Two of Braehead Woods Subdivision as
shown on the map and plat thereof made by Carroll-Kim & Associates,
dated July 26, 1963, and outlet C which adjoins the said Lot 15
and is also shown on map and plat of Section Two of Braehead
Woods, which plat is recorded in the Office of the Clerk of the
Circuit court of the City of Fredericksburg, Virginia, in Plat
Book 2 at page 102, said easement strips being further described
on a plat of Martin, Clifford & Associates dated April, 1970,
attached hereto and to be recorded along with this deed as a
part hereof; said easement hereby conveyed being specifically
designated on said plat as a 15 foot sanitary sewer easement.

The further terms and conditions of this grant are as follows:

(a.) That the party of the second part may (but is not required to)

trim, cut, remove and keep clear all trees, limbs, undergrowth and any

and all other obstructions within the said right of way or easement strip

that may in any manner in the judgment of the party of the second part
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endanger or interferewith the proper and efficient operation of the works

and systems therein or thereon, and the party of the second part shall have

all such other rights and privileges as are reasonably necessary or convenient

for the full enjoyment and use of the easement herein granted for the

aforesaid purposes.

(b.) That the party cf the second part will exercise reasonable

care to protect the property cf the party of the first part from damage

or injury occasioned in the enjoyment of the easement and rights herein

granted, and to promptly repair the said property or reimburse the

party of the second part for any property damage beyond repair.

(c.) That if the party of the second part does cut or fell any brush,

undergrowth or trees or should excavations be carried on pursuant to this

easement and any large sized rocks or boulders are unearthed and are not

buried in said excavation, such brush, undergrowth, trees, large sized

rocks and bounders shall, at the expense of the party of the second part

be removed from the property of the party of the first part.

(d.) That the party cf the first part shall have no right, title, interest,

estate or claim whatsoever in or to any of the sewer lines, pipes or other

equipment and accessories installed by virtue hereof.

The party of the first part further covenants that it has the right to

convey said easement; that the party of the second part shall have quiet

and peaceful enjoyment and possession of said easement, and that the party

of the first part will execute such further assurances of the said grants

and easement herein contained as may be requisite.

WITNESS the following signatures and seals:

LAND DEVELOPMENT. INC.••• .•••,;>»»»

ATTEST: [SKftXj >

"ecretary

^ * i/Tcc J»resldent s ' l



MANIUN AMO RAWIINQI

\

140 page 93
-3-'

STATE OF VIRGINIA

CITY OF FREDERIC KSBURG, to-wit:

I. Kozie E. Miller m, a Notary Public for the City and
Lucy Samuel

State aforesaid, do certify that R. C. Glazebrook, Jr. and JTXXaSXHHM
Vice Assistant

BftSXX, /President and/Secretary respectively of Land Development, Inc.

whose names are signed to the foregoing writing bearing date on the 1st

day of May, 1970, have acknowledged the same before me in my City and

State aforesaid.

Given under my hand this 4th day of May, 1970.

My commission expires: January 26, 1971 .

//Notary Public

ofPnrierfcksburff oo (he
*w«pre»cntcd and with

Cleric
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THIS DEED, Made and entered into this 14th day of February,

1972, by and between JOSEPH R. PLUMMER and JOYCE B. PLUMMER,

his wife, parties of the first part, and the CITY of FREDERICKSBURG,

a municipal corporation, party of the second part,

WITNESSETH: That for and in consideration of the sum of

ONE DOLLAR ($1. 00), cash in hand paid, and other good and valuable

consideration, receipt whereof is hereby acknowledged, the said JOSEPH

R. PLUMMER and JOYCE B. PLUMMER, his wife, doth hereby grant

to the CITY of FREDERICKSBURG, party of the second part, in perpetuity

the following easements across portions of Lot 12 Section Two of Braehead

Woods Subdivision, Fredericksburg, Virginia, as follows:

(1) A sanitary sewer easement 12 feet in width from
Morningside Subdivision across the western corner of
said Lot 12, as shown on the plat of a survey dated
February 9, 1972 prepared by Sullivan-Donahoe and
Associates, a copy of which is attached hereto to be
recorded as a part of this deed; and

(2) A drainage easement'from Morningside Subdivision
to the western boundary line of-*Lot^l3 and thence to
Kinloch Circle, said drainage easement being 12 feet
in width across the southeastern corner of said Lot 12

and thence 6 feet in width along the eastern boundary
line of Lot 12, to be used together with a 6-foot easement
along the western boundary line of Lot 13, as shown on the
said plat attached hereto to be recorded as a part hereof;

which said easements shall be for the purpose of laying, operating and

maintaining drainage and sewer lines and mains, but nothing herein contained

shall be construed to impose on the parties of the first part the duty to lay,

operate and maintain such mains and lines.

WITNESS the following signatures and seals.

(SEAL)

•**/& 'J&TrLSTT^fS (SEAL)
B. Plummer
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STATE OF VIRGINIA

CITY OF FREDERICKSBURG, to-wit:

I, /T/^/f^f , a Notary Public for the city

aforesaid, in the State of Virginia, do certify that Joseph R. Plummer and

Joyce B. Plummer, his wife, whose names are signed to the foregoing

writing bearing date on the 14th day of February, 1972, have acknowledged

the same before me in my City and State aforesaid.

Given under my hand this &* day of February.

My commission expires: S*/A "* /?**

Notary Publi

VIRGINIA* In the dork's Office of theCircuit Court o! tho CityofFrcdorlcksbunt on the

/_!5ilay oi&!&t!&±^> »1%&»>M.L o'cloek.^..m..t.;h Deed war presented find with
Certificate annexed admitted to record end Indexed* Testo: QIA§. H, BERRY. CLERK

By* Jdepttty Clerk
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PLAT

Showing A Sanitary Sewer Eas
ement On Lot 12, And A Drainage
Easement On Lots 12 f 13, Section
7wo, Braehead Woods, Located
In The City Of Frederickssurg
Virgin/a.
Date: February 3,1912 Scale: /"•• 30'
SULLIV4 N -DONAUO£ AsiO ASSOCIATES
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THIS AGREEMENT, Made and entered into this j)bL

day of jX/GljiY^h*^ 197 3, by and between JOSEPH R.

PLUMMER and JOYCE B. PLUMMER, his wife; NORMAN W. ROWE and

PHYLLIS T. ROWE, husband and wife; RICHARD A. KAYE and

JACQUELINE M. KAYE, husband and wife; RODOLFO L. QUION

and ANNIE S. QUION, husband and wife, and LAND DEVELOPMENT,

INC., a Virginia Corporation, parties of the first part,

herein designated as "OWNER", although more than one; the

CITY OF FREDERICKSBURG, VIRGINIA, a Municipal Corporation,

party of the second part, herein designated as "CITY";

FREDERICKSBURG SAVINGS & LOAN ASSOCIATION, Fredericksburg,

Virginia, NOTEHOLDER, and A. WILSON EMBREY, JR. and DUVAL Q.

HICKS, JR., TRUSTEES, parties of the third part; and

CONFEDERATE 3UILDERS, INC., NOTEHOLDER and GEORGE C. RAWLINGS,

JR., TRUSTEE, parties of the fourth part;

WITNESSETH: That for and in consideration of the

sum of One Dollar ($1,00), cash in hand paid, the receipt of which

is hereby acknowledged, Owner does hereby grant and convey

unto the City, its lessees, permitees, successors and assigns

the right, privilege and easement, in perpetuity, of right-of-

way to construct, lay, maintain, repair, inspect,- improve,, replace

with larger or smaller materials, relocate, make extensions

or additions to, make alterations and substitutions in, and

at will remove, within the easement strip hereafter described,

works and systems for the transmission and distribution of sewage

and storm water under Owner's property situate in the City of

Fredericksburg, Virginia, the said easement strip being eighteen

(18) feet in width and more fully described and designated

as "Proposed 18' Sanitary Sewer and Drainage Easement" as set

-1-
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forth on a plat made by Sullivan-Donahoe and Associates,

dated September 8, 1972, attached hereto and by reference made

a part hereof, together with the right to use abutting land

adjoining the easement where necessary, provided, however,

that this right to use abutting land shall be exercised

only during periods of actual construction or maintenance

and then only to the minimum extent necessary for such

construction or maintenance.

The owners of the property affected by the aforesaid

easement are as follows: (1) Joseph R. Plummer is the owner

of Lot 12, Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia acquired by deed of December 8, 1971 from Land

Development, Inc., et als, which deed is duly recorded in

Deed Book 14 5, at Page 317 of the land records in the Clerk's

Office of the Circuit Court of the City of Fredericksburg,

Virginia; (2) Norman W. Rowe and Phyllis T. Rowe, husband

and wife, as tenants by the entirety with the right of

survivorship as at common law, are the owners of Lot 13,

Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia, acquired by deed of May 17, 1973 from Land

Development, Inc., duly recorded in Deed Book 149 at Page

672 of said land records; (3) Richard A. Kaye and Jacqueline

M. Kaye, husband and wife, as tenants by the entirety with

the right of survivorship as at common law, are the owners of

Lot 14, Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia, acquired by deed of December 5, 19 72 from Land

Development, Inc., duly recorded in Deed Book 14 8 at Page

435 of said land records: (4) Rodolfo L. Quion and Annie S.

Quion, husband and wife, as tenants by the entirety with the

right of survivorship as at common law, are the owners of

-2-
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Lot 15, Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia, acquired by deed of March 26, 1973 from Land

Development, Inc., duly recorded in Deed Book 149 at Page

148 of said land records; and (5) Land Development, Inc.

is the owner of Out Lot C of Braehead Woods Subdivision,

Fredericksburg, Virginia, it being a part of the same real

estate acquired from Nan H. Stephens, et vir et al by

deed of July 30, 1962 duly recorded in Deed Book 119

at Page 640 of the aforesaid land records.

The parties mutually covenant and agree -.as follows:

(1) That for any of the purposes aforesaid, the City

shall have full rights of ingress and egress over, upon and

across Owner's property and to bring on said property such

persons, vehicles, machinery, equipment and tools as in City's

sole judgment is reasonably necessary, advisable or

expedient.

(2) That the City may, but it is not required to

trim, cut and keep clear all trees, limbs, and undergrowth

within or near the said right-of-way or easement strip that

may in any manner, in City's judgment, endanger or interfere

with the proper and efficient operation of the works, system

or systems therein, and the City shall have all such other

rights and privileges as are reasonably necessary or

convenient for the full enjoyment or use, for any of the afore

said purposes of the easement hereby granted.

(3) That Owner shall make no charge to City, or to

City's lessees, permittees, successors or assigns for the use

and enjoyment of the easement, and rights herein granted or for

the privilege of constructing, maintaining, operating or

-3-
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removing the aforesaid facilities, works or systems; nor shall

delivery of this easement to the City, either expressly or

impliedly, be construed to constitute any payment, or the

waiver of any obligation for the payment, by the Owner or the

Owner's successors or assigns, of any cut-in fee or charge,

tax, assessment, other charge or obligation whatsoever now

due or heretofore due or hereafter to become due and

payable to the City or to any person, firm or other

corporation whatsoever.

(4) That the City will exercise reasonable care to

protect the Owner's livestock, if any, fences, if any,

buildings, tracks and roadbed, trestle or other property

from damage or injury occasioned in the enjoyment of the

easement and rights herein granted, and to promptly repair the

said property or reimburse the Owner for any property

damaged beyond repair.

(5) That if the City does cut or fell any brush,

undergrowth, or trees, or should excavations be carried on

pursuant to this easement and any large sized rocks or boulders

are unearthed and are not buried in said excavation, such

brush, undergrowth, trees, large sized rocks and boulders shall,

at the expense of the City, be removed from Owner's property.

(6) That Owner shall have no right, title, interest,

estate or claim whatsoever in and to any of the pipes, piping,

attachments, equipment, accessories or other property erected

by virtue hereof.

(7) That this instrument does not impose any obligatio^

whatever upon the City to construct maintain and operate any

of the works, systems or facilities aforesaid, or any obligation

-4-
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upon the City to cause the construction, operation and

maintenance thereof by any lessee, permittee, successor or assign

of the City, nor shall the City be liable for damages or for any

sum whatsoever if none of the works, systems, or facilities

aforesaid are constructed, operated or maintained and that in

the event the City should determine that the easement and rights

herein granted cannot be used or will not be used- the City

may at any time terminate the same by instrument of release

duly executed and delivered to Owner in form suitable for

recordation.

(8) The Owner reserves the right to construct

and maintain roadways over said easement and to make any use

of the easement herein granted which may not be inconsistent

with the rights herein conveyed or interfere with the use of

said easement by the City for the purposes named, provided,

however, that Owner shall not erect any building or other

structure, excepting a fence, on the easement without

obtaining the prior written approval of the City.

(9) Owner further covenants that owner has the

right to convey the said easement to the City; that it has done

no act to encumber such easement; that the City shall have

quiet and peaceful possession, and useful enjoyment of said

easement, free from all encumbrances, and that the Owner will

execute such further assurances of the said easement as may

be requisite.

(10) That all of the duties, obligations, covenants

rights, and benefits hereinbefore specified are binding upon the

parties hereto, and upon Owner's successors and assigns, and

upon City's lessees, permittees, successors and assigns.

Nothing herein contained shall be construed to impose on the

Owner the duty to lay, operate or maintain any sewer or

drainage lines over, under and upon the said easement.

-5-
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(11) The said parties of the third part,

Fredericksburg Savings and Loan Association,Fredericksburg,

Virginia, Noteholder, and A. Wilson Embrey, Jr. and DuVal Q.

Hicks, Jr., Trustees, for valuable consideration, the receipt

whereof is hereby acknowledged, do hereby join in this

agreement for the express purpose of releasing and do hereby

release unto the said party of the second part, all of their

right, title, interest and estate in and to the easement

herein conveyed from the liens of the following deeds of

trust:

(a) That certain deed of trust dated August

21, 1972 from Joseph R. Plummer and Joyce B. Plummer, his

wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks, Jr.,

Trustees conveying Lot 12, Section 2, Braehead Woods

Subdivision, Fredericksburg, Virginia in trust to secure

one note in the amount of $45,000.00 payable to Fredericksburg

Savings and Loan Association,Fredericksburg, Virginia,

duly recorded inDeed Book 147 at Page 110 of said land

records;

(b) That certain deed of trust dated

June 5, 1973 from Norman W. Rowe and Phyllis T. Rowe, husband

and wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks, Jr.,

Trustees, conveying Lot 13, Section 2, Braehead Woods

Subdivision,Fredericksburg, Virginia in trust to secure one

note in the amount of $44,900.00 payable to Fredericksburg

Savings and Loan Association, Fredericksburg,Virginia, duly

recorded inDeed Book 149 at Page 674 of the aforesaid

land records;

(c) That certain deed of trust dated

January 30, 19 73, from Richard A. Kaye and Jacqueline M. Kaye,

-6-

Jr., Trus^Eee,-for valuable considerationT theTreceipt whereof

is hereby acknowledged, do hereby join in this agreement for the

express purpose of releasing and do hereby release unto the

said party of the second part, all of their right,title and
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husband and wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks,

Jr.,Trustees,conveying Lot 14, Section 2, Braehead Woods

Subdivision,Fredericksburg,Virginia, in trust to secure one

note in the amount of $43,000.00 payable to Fredericksburg

Savings and Loan Association, Fredericksburg, Virginia,

duly recorded in Deed Book 148 at Page 437 of said land

records;

(d) That certain deed of trust dated April

5, 1973 from Rodolfo L. Quion and Annie S. Quion, husband

and wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks, Jr.,

Trustees, conveying Lot 15, Section 2, Braehead Woods

Subdivision,Fredericksburg, Virginia, in trust to secure one

note in the amount of $42,000.00, payable to Fredericksburg

Savings and Loan Association,Fredericksburg, Virginia, duly

recorded in Deed Book 149 at Page 150 of said land records;

It is expressly understood that the release

of the easement herein conveyed from the lien of the aforesaid

deeds of trust shall not affect in anywise the lien of the

aforesaid deeds of trust upon the other land thereby conveyed

and not released hereby.

(12) The said parties of the fourth part,

Confederate Builders, Inc., Noteholder, and George C. Rawlings,

Jr., Trustee, for valuable consideration, the receipt whereof

is hereby acknowledged, do hereby join in this agreement for the

express purpose of releasing and do hereby release unto the

said party of the second part, all of their right,title and

interest and estate in and to the easement herein conveyed from th

lien of that certain deed of trust dated June 1, 1973 wherein

Norman W. Rowe and Phyllis T. Rowe, husband and wife, conveyed

Lot 13, Section 2, Braehead Woods Subdivision, Fredericksburg,

-7-
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unto George C. Rawlings; Jr., Trustee in trust to secure

one note in the amount of $20,050.00 payable to Confederate

Builders, Inc., duly recorded in Deed Book 149 at Page 676

of said land records, but it is expressly understood that the

release of the easement herein conveyed from the lien of

said deed of trust shall not affect in anywise the lien

of the said deed of trust upon the other land thereby

conveyed and not released hereby.

WITNESS the following signatures and seals:

J^yco/B. Plummer

\ -Vtu-- «=*— 7-J A C*3-^
Norman W. Rowe

\iU<&^ J. 0x^ft
Phyllis T. Rowe

y/-5>l^C^^^>^
Richard A. Kaye

Rodolfo L. Quion

XlllS^
Annie S. Quion

LAND DEVELOPMENT ,!.:..

By

/ifacq&eline M. Kaye ' f

^itU^/o <fi Qaa^c\

JS»~.

oJ^jA
F. Maxfield Brown, President

SEAL)

SEAL'

(SEAL)

IEAL)

(SEAL)

SEAL'

SEAL)

(SEAL)

;eal)
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CITY OF FREDERICKSBURG, VIRGINIA,

^7

By --t
City Manager

FREDERICKSBURG SAVINGS AND LOAN

ASSOCIATION, Fredericksburg,Virginia,
Noteholder

By s{a*<s> ^Lz. c A-«-»-*-*-^-*-'s.

President

A. Wilson Embrey, Jr., Trustee^

ksV Jr. ,Trus^r•u>fctfe

(SEAL)

SEAL)

(SEAL)

(SEAL)

CONFEDERATE BUILDERS INC., Noteholder

yv\**L±^A (SEAL)

y/ s->fs>,./l**^.

SEAL:

(SEAL)

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged

before me this J?/-** day of ^/tlUste^cnJ 1973, by

Joseph R. Plummer and Joyce B. Plummer, his wife.

ex yj /? -^7*

•

N6tary Public

My commission expires ^

-9-
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STATE OF VIRGINIA

City of Fredericksburg, to--wit:

me

The foregoing instrument was acknowledged before

this J2/" day of ^//lUt^AMS , 1973, by Norman W. Rowe

and Phyllis T. Rowe, husband and wife.

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

UsAl ^O-I^s/j^m
Notary Public

My commission expires: ,^ /j<*/. Afa-*
>-r-r

me

The foregoing instrument was acknowledged before

this <J{' ~ clay of y//JUi?xJl^, 19 73, by Richard A. Kaye
''/•-

•and Jacqueline M. Kaye, husband and wife

•••"'•V

STATE OF VIRGINIA

Notary Public

My commission expires: ^? /& </, f/S

yu^-^-

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before me

this QJ$_ day of ^Q-^^^^.^.t^ , 19 73, by Rodolfo L. Quion

and Annie S. Quion, husband and wife.

''•••• :c\

A-

'•'.'•'STATE OF VIRGINIA

City of Fredericksburg., to-wit:

The foregoing instrument was acknowledged before me

this rk^^ clay of /T#aA*Wjl^l—^- 1973, by F. Maxfield Brown

-10-
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and R. C. Glazebrook, President and Secretary, respectively,

of Land Development, Inc., a Virginia corporation, on

. behalf of the corporation.

u;- r -•:•. •

.-•--:•

attested by

r^Publi.Nota:

My commission expires : /f) ~ ) [^ - ~) (.

•?,\'. •

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me by F. Freeman Funk, City Manager of the City of

Fredericksburg, Virginia, a Municipal Corporation, and duly

Mar-bfra—Mt—BockM Clerk, on

&.<• 3*

behalf of the City

of Fredericksburg, Virginia, a Municipal Corporation.

J

Notary Public

My commission expires: C£c&-Q <£!£. /j'/S
TE

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this c$0 day of IIOz^^JlC^ , 1973, by (^7y a ?c o^^JL
77lc Jllunjtia and $. 777. Kt.^g President

and Secretary, respectively, of Fredericksburg Savings

& Loan Association, a Virginia corporation, Noteholder, on

behalf of the corporation.

Notary Public

My commission expires: L^2Q£&td&L

-11-
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William J Kinnamon Jr

ATTORNtV AT LAW

r.loi.iCKtfcu.G

800K 151 WK129

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this r^pjj. day of V(dy, , 1973,by A. Wilson Embrey,

Jr. and DuVal Q.Hicks. Jr.,Trustees.

IL ^ni-cldumaiJ
Notary Public

My commission expires:*, jj'/ji,-yLt ^JQ /v//
1

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this X2£?l day of ]Ygw)^vJi i^, / 1973, by

President and Secretary, respectively, of Confederate

Builders, Inc., a Virginia Corporation, on behalf of the

u. corporation.
• ." <L<s '••

'•'•:-\

-• < -

.••'

Notary Public

My commission expires: ( 0 ~ I Ip~~) U>

fo- >-

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this -W-^-^ day of /7//-ir-cy>—/a^^- , 1973, by George C.

Rawlings, Jr., Trustee.

Notary Public'-

My commission expires:

VlRGlNIAJn&e.Cork's Offj tdfeOcaA Court of the City of Fredericksburg on the
day ofASSkSMM*., 1*3....at.A..o,clock..PmM this Deed was presented and with

Certificate annexed admitted to record and indexed. Teste: CHAS. H. BERRY, CLERK

* By - **fcy CJerk

*sJ*+. /<?• /f7<5T
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TO:

FROM:

DATE:

RE:

Marvin S. Bolingc

James M. Pat<

December 6, 1993

Kinloch Circle Drainage Problem

MEMORANDUM

I have reviewed the legal documents regarding the Kinloch
Circle drainage problem and met with the Public Works staff
involved. Based upon this information, I would offer the following
comments:

(1) The City currently enjoys an 18-foot drainage
easement across Lots 12, 13, 14, and 15 in the Braehead Woods
Subdivision. The fence erected by Diane Hindrichs is located
on Lot 14. The easement gives the City the right to use the
easement area to convey stormwater from Morningside Drive and
adjacent properties and to erect drainage structures within
the easement. It further provides that the owners of the
various lots have the right

....to construct and maintain roadways over
said easement and to make any use of the
easement herein granted which may not be
inconsistent with the rights herein conveyed
[to the City] or interfere with the use of
said easement by the City for the purposes
named, provided, however, that owner[s] shall
not erect any building or other structure,
excepting a fence, on the easement without
obtaining the prior written approval of the
City.

Ms. Hindrichs did apparently get permission from Jervis
Hairston to construct the fence that is now obstructing the
flow of water across the easement. But Jervis' letter of

January 23, 1992 clearly states that the fence must not
"impede the drainage flow in any manner pursuant to the
drainage easement." Regardless of this letter, Ms. Hindrichs
does not have the right to block public drainage within the
easement. The City may therefore require Ms. Hindrichs to
remove the fence or may remove the fence itself after
reasonable notice.



(2) The City does not have an obligation to remove the
fence or to compel Ms. Hindrichs to remove it. The City
neither erected the fence nor did anything else to cause the
current problem. The City must maintain its drainage
"facilities" in good order, but I do not think this extends to
unimproved drainage ditches.

(3) The City could go out and spend public funds to
improve the storm drainage for all the lots affected by this
problem. We can always construct drainage facilities within
our easements.

In short, it is my legal opinion that the City has
considerable flexibility in dealing with this matter. Please let
me know if you need any further assistance.

JMP:jsl
cc: Thomas M. Slaydon

Jervis Hairston



MEMORANDUM

TO: James M. Pates, City Attorney
FROM: Andrew McGilvray, Civil Engineer, Public Works
SUBJECT: Kinloch Drive Drainage
DATE: July 15, 1993

The Department of Public Works has been investigating a
drainage problem in the rear of the properties at 112, 114 and
116 Kinloch Drive and 3 Kinloch Circle. The drainage problem is
being caused by the wood fence around the rear yard of 114
Kinloch Drive.

As shown on the attached plat, there is an existing 18 foot
drainage easement through these properties which conveys run-off
from the adjacent properties, as well as run-off from the upper
section of Morningside Drive. The run-off from Morningside comes
from a 24-inch pipe, into three 8-inch pipes, which discharge
into a natural ditch at the southeast corner of Lot 12. The

natural ditch through Lot 13 is located outside the 18-foot
easement, however, it turns into the easement boundaries at the
west property line of Lot 14 and runs the rest of the way in the
easement to the stream, located 90 feet east of Lot 15. There is
also a chain link fence along the southern property line of Lots
12 and 13.

According to the residents, several years ago there was no
problem with drainage at this location. The first problem was
caused by the chain link fence erected along the southern
property line of Lots 12 and 13, which clogged with leaves and
debris during rainfalls. The City then installed the three
8-inch pipes from the existing 24-inch pipe, under the fence and
into lot 12. This relieved the clogging at the chain link fence
and discharged run-off into the ditch across Lot 13 and beyond.

In the Spring of 1992, the property owner of Lot 14, Ms.
Diane G. Hindrichs, constructed a wood board fence flush with the
ground around her back yard and across the drainage easement.
She requested permission from the City to construct this fence,
and received it from Jervis Hairston (letter attached). This
fence varies in height from 3 feet to 5 feet. The fence
immediately created a problem by backing up leaves and debris
behind the fence, and stopping the flow of run-off down the
drainage ditch. When the water backed up at the fence, it then
would run down the outside of the fence and collect in the yard
of Lot 14 to depths up to 18 inches. Some of this water,
however, is run-off from Kinloch Circle, which travels down a
ditch between Lots 12 and 13 and then across Lot 13 to the fence.

Prior to the installation of the fence none of this run-off water

was impeded on its path to the stream.

KINL0CH.DOC - 1 -



Kinloch Drive Drainage
July 15, 1993

Upon receiving the initial complaints about the fence
backing up run-off, the City asked Ms. Hindrichs to either remove
a section of the fence, or cut part of the boards off the bottom
of the fence at the drainage ditch, which was done. However, she
then attached chicken wire to the inside of the fence in order to

keep her dogs in the yard. This then clogged with leaves and Lot
13 flooded during the next rain.

I then discovered that the Deed of Easement (Deed Book 151,
Page 118) for the 18 foot drainage easement does not restrict the
construction of fences across the easement. The Deed of

Dedication for Braehead Woods (Deed Book 128, Page 168), on the
other hand, has no rear yard restrictions on fences.

The Department o
solutions to this pro
installing drainage p
rerouting the Morning
All of these solution

fence or will still b

requesting your assis

requiring the removal
property lines of Lot
done it will allow fr

like it was prior to

f Public Works has looked at various

blem, such as improving the existing ditch,
ipe the entire length of the easement, or
side drainage down Morningside Drive,
s, however, either avoid the issue of the
e affected by the fence. We are hereby
tance in looking into the legality of
of the fence across the east and west

14, owned by Ms. Hindrichs. If this can be
ee flow of the run-off water once again,
installation of the fence.

Enclosed are copies of the Plat for all of the affected
properties, as well as the Deeds of Easement for the various
easements across these properties, correspondence from the City
to Ms. Hindrichs, and a letter from Mr. Leming (Lot 13) to Tuffy
Hicks requesting his assistance. If you need any further
information, please call me or Harvey.

J

KINL0CH.DOC
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BOOK 145 PAGb32l
EASEMENT

THIS DEED, Made and entered into this 14th day of February,

1972, by and between JOSEPH R. PLUMMER and JOYCE B. PLUMMER,

his wife, parties of the first part, and the CITY of FREDERICKSBURG,

a municipal corporation, party of the second part,

WITNESSETH: That for and in consideration of the sum of

ONE DOLLAR ($1. 00), cash in hand paid, and other good and valuable

consideration, receipt whereof is hereby acknowledged, the said JOSEPH

R. PLUMMER and JOYCE B. PLUMMER, his wife, doth hereby grant

to the CITY of FREDERICKSBURG, party of the second part, in perpetuity

the following easements across portions of Lot 12 Section Two of Braehead

Woods Subdivision, Fredericksburg, Virginia, as follows:

(1) A sanitary sewer easement 12 feet in width from
Morningside Subdivision across the western corner of
said Lot 12, as shown on the plat of a survey dated
February 9, 1972 prepared by Sullivan-Donahoe and
Associates, a copy of which is attached hereto to be
recorded as a part of this deed; and

(2) A drainage easement'from Morningside Subdivision
to the western boundary line of-*Lot^l3 and thence to
Kinloch Circle, said drainage easement being 12 feet
in width across the southeastern corner of said Lot 12

and thence 6 feet in width along the eastern boundary
line of Lot 12, to be used together with a 6-foot easement
along the western boundary line of Lot 13, as shown on the
said plat attached hereto to be recorded as a part hereof;

which said easements shall be for the purpose of laying, operating and

maintaining drainage and sewer lines and mains, but nothing herein contained

shall be construed to impose on the parties of the first part the duty to lay,

operate and maintain such mains and lines.

WITNESS the following signatures and seals.

(SEAL)

•**/& 'J&TrLSTT^fS (SEAL)
B. Plummer
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BOOK 145 PAGt322
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STATE OF VIRGINIA

CITY OF FREDERICKSBURG, to-wit:

I, /T/^/f^f , a Notary Public for the city

aforesaid, in the State of Virginia, do certify that Joseph R. Plummer and

Joyce B. Plummer, his wife, whose names are signed to the foregoing

writing bearing date on the 14th day of February, 1972, have acknowledged

the same before me in my City and State aforesaid.

Given under my hand this &* day of February.

My commission expires: S*/A "* /?**

Notary Publi

VIRGINIA* In the dork's Office of theCircuit Court o! tho CityofFrcdorlcksbunt on the

/_!5ilay oi&!&t!&±^> »1%&»>M.L o'cloek.^..m..t.;h Deed war presented find with
Certificate annexed admitted to record end Indexed* Testo: QIA§. H, BERRY. CLERK

By* Jdepttty Clerk
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PLAT

Showing A Sanitary Sewer Eas
ement On Lot 12, And A Drainage
Easement On Lots 12 f 13, Section
7wo, Braehead Woods, Located
In The City Of Frederickssurg
Virgin/a.
Date: February 3,1912 Scale: /"•• 30'
SULLIV4 N -DONAUO£ AsiO ASSOCIATES



FRBDEBICKSBURG CITY CODE ild.1-41

(e) Roof signs are permitted provided they do not
exceed fifteen (15) feet in height*

(f) Projecting signs are permitted provided they do
not project more than twenty-four (24) inches from the wall,
including supports.

(g) Awning signs are permitted provided that the
letters are limited to the drop leaf and do not exceed eight
(B) inches in height.

(h) Marquee signs ard herewith designated a special
use under' the provisions of Article XVI of this Chapter*

(i) Window signs are permitted*
(j) The aggregate sign area for any lot in District

I shall not exceed one hundred and fifty (150) square feet
except that in an industrial park ohQ (1) ground sign of
no more than one hundred and fifty (150) square feet shall
be permitted in addition to an ag^emte sign area for any
individual industry within the said industrial park of one
hundred (100)- square feet and except that any sign permitted
under Sec* Is*1-37 of this Article shall not be included in
the computation of any of the aforesaid aggregate areas*
(4/25/72, Qrd. 72-9Z)

ARTICLE VII.

Residential District R~1

Sec. 18.1-41. Use regulations.

In District R—1 the following uses are permitted*
(a) By right:

(1) Single family detached units, garage,
carport, dog house and tool shed.

(2j Public utilities*
(3) Truck gardening, not to include livestock,
By special use- pexmit:(b)

Schools*
Non commercial parks and playgrounds*
Churches.
Community Buildings.
Museums and shrines.
Parking garages.
Golf courses and country clubs.

,  , Accessory buildings for single family dwellings
except those enumerated In Sec. IS.1-41. (a) (1) above*

(9) Plant nurseries with no sale of nurseiy
products permitted on premises.

(10) Planned unit developments with a five (5)
acre site minimum limited to single family dwellings,
townhouses or patio houses and garden apartments.

(11) Cluster alternate subdivisions with a five
(5) acre site minimum limited to single family detached
dwellings*

(12) Cemeteries*

240
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ild.1-42 PLANNING AND ZONING §18.1-43
Sec. 18.1-42. Regulations, single family detached,

public utilities.

The follovdng regulations shall govern single family
detached dwellings, either as a single unit or within a
conventional subdivision, and public utilities in District
R-1:

(a) Minimum lot size. Ten thousand (10,000) square
feet.

(b) Building height. Fifty (50) feet maximinn above
finished grade.

(c) Setback.
(1) At least twenty-five (25) feet from

right of way or fifty (50) feet from the center
line of a local street which ever is greater, or

(2) At least forty-five (45) feet from right
of way or ninety (90) feet from the center line
of a primary or secondary collector street whichever
is greater or,

(3) If fronting on a service drive at least
twenty-five (25) feet from such right of way, except
that,

(4) Where setback depths have been previously
established, buildings shall be erected at a distance
from the right of way which is at least equal to the
average setback of all the houses on the side of the
block in which the building is located.

.  (d) Minimum yard dimensions.
(1) Front yard width at setback line, seventy

(70) feet. '
(2) Side yard width ten (10) feet.
(3) Rear yard depth twenty (20) feet.

Sec. 18.1-43. Regulations for planned unit developments.

The following regulations shall govern planned unit
developments:

(a) Minimum lot size:
(1) Single family detached, five thousand (5,000)

square feet.
(2) Town and Patio houses, two thousand six

hundred (2,600) square feet.
(3) Garden apartments, eight thousand four

hundred (8,400) square feet but not less than the
area.computed on the basis of the number

of dwelling units on the lot and of the number of
rooms per dwelling unit as follows:

Number of Rooms per Square Feet of Lot Area
Dwelling Unit Per Dwelling Unit

1  900
2  1,400
3  2,000
4  2,400

241



lid. 1-43 FREDERICKSBURG CITY CODE lid. 1-43

(b) Maximum units per gross acre, ten (10).
.. (c) Maximum lot coverage. Fifty (50) percent including

dwelli^s, accessory buildings and off street parking.
(^) Building height. Fifty (50) feet maximum above

finished grade.
(e) Setback, single family detached.

(1) At least twenty (20) feet from the right
of way or forty (40) feet from the center line of^a
local street whichever is greater, or

(2) At least forty (Z|0) feet from the ri^it
of way or eighty (dO) feet from the center line "
of a primary or secondary collector street whichever
is greater, or

fronting on a service drive, at least
t^^enty-f±ve (25) feet from such right of way.
(f) Setback, Town and Patio Houses.

(1) Twenty (20) feet from the right of way of
a loc^ street, a service drive or a parking bay. or

(2) Forty—five (45) feet from the right of
way or ninety (90) feet from the center line of a
primary or secondary collector street, whichever
is greater.
(g) Setback, Garden Apartments.

(1) Thirty (30) feet from the right of way
of a loc^ street or sixty (6o) feet irom the center
line, whichever is greater, or

(2) Forty—five (45) feet from the right of
w^ or ninety (90) feet from the center line of a
primary or secondary collector street, or

(3) If fronting on a service drive or parking
minixnum of fifteen (15) feet from the toy or

riAt of uray. '
(h) maia^ Yard Dimensions, single family detached.

(40) feet width, at setback line, forty
yard width, ten (10) feet.

U; m^um Yard Dimensions, Town and Patio Houses.

(20) feet ^dth at setback line, twenty
(2) Side yard width twenty (20) feet- for
lo'bs djui be'bweGn buiXdxng gz*oup8«

^o^y (W)) feet foreach dwelling unit.
(J) Minimum yard dimensions. Garden apartments.

(1) Front yard width not regulated.
(2) Side yard nd-dth fifty (50) feet.
(3) Rear yard depth fifty (50) feet.

,  (4) In addition, no accessory building shall
® *listance of less than twenty-five(25) feet from any main building or from any side

or rear property line.

Apartments distance between buildings. Garden
(1) Front to front, front to rear or rear to

r®^, sixty (60) feet but if the off set in the
building line is more than twenty (20) feet, spacing
may be twenty (20) feet. ' ̂ ̂

4.U slde, not less than the distanceequal to the average height of the buildings.
242
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lie. 1-44 PUNNING AND ZONING il8.1-45

Sec. 18.1-44. Regulations for cluster alternate s\ib-
divisions.

The following reg\alations shall govern cluster
alternate subdivisions:

(a) Minimum lot size, five thousand (5,000) square
feet.

(b) Maximum units per gross acre, fovir (4).
(c) Maximum lot coverage, sixty (60) percent including

lots and streets.
(d) Building height, fifty (50) feet maximiim above

finished grade.
(e) Setback.

(1) At least twenty (20) feet from the right
of way or forty (40) feet from the center line of a
local street whichever is greater, or

(2) At least forty (40) feet from the right of
way or eighty (SO) feet from the center line of a
primary or secondary collector street whichever is
greater, or

(3) If fronting on a service drive, at least
twenty-five (25) feet from such right of way.
(f) Minimum yard dimensions.

(1) Front yard width at setback line, forty
(40) feet,

(2) Side yard width ten (10) feet. (4/25/72,
Ord. 72-9Z)

»  '

Sec.. 18.1-45. Additional regulations. District R-1.

In addition to the foregoing regulations in this
article, the following regulations shall govern in District
R-1:

(a) Accessory Buildings.
(1)^ No accessory building shall be located

within five (5) feet of any rear or side yard
property line, except that on corner lots accessory
buildings shall be located a minimum of fifteen (15)
feet from the side yard adjacent to the street.

(2) No accessory building shall be located in
a front yard*.

(3) Any accessory building which is within ten
(10) feet of any party lot line shall be one (1)
story or less in height. All accessory buildings
shall be less than the main building in height.

(4) The aggregate area of all accessory
buildings on a given lot shall not exceed 40^ of
the total area in the rear and side yards.

(5) Accessory buildings may be constructed only
after the construction of the main building has
commenced and may be used only after the main building
is completed and in use.

(6) Carports shall not project closer than five
(5) feet to any property line.
^b) Sign Regulations - See Article VI.
c) Parking and Loading Regulations - See Article V.
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§ 18.1-1J7 PREDERICKSBURG CITY CODE § 18.1-H8

ARTICLE VIII

Residential District R-2

Sec. 18.1-47. Use regulations.

In District R-2 the following uses gire permitted:
(a) By right

(1) Single family detached units with garage,
carport, doghouse and tool shed.

(2) Garden apartments.
(3) Townhouses or patio houses with garage,

carport, dog house and tool shed.
(M) Non transient rooming and boarding houses

limited to five (5) guests.
(5) Public utilities.

(b) By special use permit
(1) Non commercial parks and playgrounds.
(2) Parking garages.
(3) Golf courses and country clubs.
(4) Private clubs.
(5) Accessory buildings for single family

dwellings except those listed in Sec. 18.1-^17 (a)
(1) and (a) (3). (5/22/73, Ord. 73-llZ)

(6) Hospitals.
(7) Nursing homes.
(8) Schools.
(9) Churches.
(10) Community buildings.
(11) Libreu?ies.
(12) Museums and shrines. (^/25/72, Ord. 72-9Z)

Sec. 18.1-48. Regulations District R-2.

The following regulations govern in District R-2:
(a) Minimum Lot Size.

(1) Single family detached, eight thousand
(8,000) square feet.

(2) Townhouses, patio houses, two thousand
two hundred (2,200). square feet.

(3) Garden apartments, eight thousand four
hundred (8,^100) square feet, but not less than-the
total lot area computed on the number of dwelling
units on the lot and of the number of rooms per
dwelling unit as follows:

Number of Rooms Per Square Feet of Lot Area
Dwelling Unit Per Dwelling Unit

1  850
2  1,200
3  1,600
it 2,000

2itl|



ild.i-4S PUNNING AND ZONING ilS.1-48

(4) Non-transient rooming and boarding houses,
public utilities, ten thousand (10,000) square feet.
(b) Maximum units per gross acre, twenty (20).
(c) Maximiim Lot coverage, fifty (50) percent including

*  buildings, accessory buildings and off street parking.
(d) Building Height, fifty (50) feet maximiam above

finished grade.
(e) Setback, single family detached, boarding houses,

public Utilities.
(1) At least twenty-five (25) feet from the

right of way or fifty (50) feet from center line
of a local street whichever is greater, or

(2) At least forty-five (45) feet from the
right of way or ninety (90) feet from the center
line of a primary or secondary collector street
whichever 'is greater, or

(3) At least twenty-five (25) feet from the
right of way of a service drive, except that,

(4) Where, setback depths have already been
established buildings shall be erected at a distance
from the right of way which is at least equal to the
average setback of all the houses on the side of
the block in which the building is located.
(f) Setback, Town and Patio Houses.

(1) Twenty (20) feet fron the right of way of
a loc^ street, a seirvice did.ve or a parking bay,
or

(2) Forty-five (45) feet from the right of
way or ninety (90) feet from the center line of a
primary or secondary collector street, whichever
is greater.
(g) Setback, Garden Apartments.

(1) Thirty (30) feet frcan the right of
way of a local street or sixty (60) feet from the
center line whichever is greater, or

(2) Forty-five (45) feet from the right of
way or ninety (90) feet from the center line of
a primary or secondary collector street, or

(3) If fronting on a service drive or park
ing bay, a minimum of fifteen (15) feet from the bay

. or ri^t of way.
(h) Minimum Yard Dimensions, Single Family Detached,

Boarding Houses, Public Utilities. ^ .
(1) Front yard width at setback line, sixty (60)

feet.

(2) Side yard width, ten (10) feet.
(3) Rear yard depth, twenty (20) feet.

(i) mnimum Yard Dimensions, Town and Patio Houses.
(1) Front yard width at setback line, twenty

(20) feet.
(2) Side yard width, twenty (20) feet for

end lots and between building groups.
(3) Rear yard depth, forty (40) feet for

each dwelling unit.
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lid.1-50 FREDERICKSBURG CITY CODE lid.1-50

(j) Hlnimtim Yard Dimensions, Garden Apartments.
(1) Front yard vd.dth, at setback line, not

Side yard width, fifty (50) feet.
Rear yard depth, fifty (50) feet.
In addition no accessory building shall

be located at a distance of less than twenty-five
(25) feet from any main building or from any side
or rear property line.
(k) Minimimi Distance between buildings. Garden

Apartments.
(1) Front to front, front to rear or rear to

rear sixty (60) feet but if the offset in the
building line is more than twenty (20) feet, spacing
may be twenty (20) feet.

(2) Side to side, not less than the distance
equal to the average height of the buildings.
(1) Visible roof structures such as air conditioners,

fans, vents and the like shall be enclosed by parapet walls
not to exceed five (5) feet in height.

[m) Si^ regulations - See Article VI.
(n) Parting and loading regulations - See Article V.
(o) Accessory buildings, all permitted uses.

(1) No accessory buiding shall be located
within five (5) feet of any rear or side yard property
line, except that on corner lots accessory buildings
shall be located a minimum of fifteen (15) feet from
the side yard adjacent to the street.

(2) No accessory building shall be located
in a front yard.

(3) Any accessory building vdiich is within
ten (10) feet of any party lot line shall be one (1)
stoz*y or less in hei^t. All accessory b\iildings
shall be Isss than the main building in height.

(4) The aggregate area of all accessory
buildings on a given lot shall not exceed 40^ of
the total area in the rear and side yards.

(5) Accessory buildings may be constructed
only after the construction of the main building
has commenced and may be used only after the main
building is completed and in use.

(6T Carports shall not project closer than
five (5) feet to any property line. (4/25/72, Ord. 72-9Z)

ARTICLE IX

Residential District R-3

Sec. 18.1-50. Use regulations.

In District R-3 the following uses are permitted;
(a) By right

(1) Townhouses or patio houses with garage,
carport, dog house and tool shed.
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ATTORNET AT LAW

THIS AGREEMENT, Made and entered into this j)bL

day of jX/GljiY^h*^ 197 3, by and between JOSEPH R.

PLUMMER and JOYCE B. PLUMMER, his wife; NORMAN W. ROWE and

PHYLLIS T. ROWE, husband and wife; RICHARD A. KAYE and

JACQUELINE M. KAYE, husband and wife; RODOLFO L. QUION

and ANNIE S. QUION, husband and wife, and LAND DEVELOPMENT,

INC., a Virginia Corporation, parties of the first part,

herein designated as "OWNER", although more than one; the

CITY OF FREDERICKSBURG, VIRGINIA, a Municipal Corporation,

party of the second part, herein designated as "CITY";

FREDERICKSBURG SAVINGS & LOAN ASSOCIATION, Fredericksburg,

Virginia, NOTEHOLDER, and A. WILSON EMBREY, JR. and DUVAL Q.

HICKS, JR., TRUSTEES, parties of the third part; and

CONFEDERATE 3UILDERS, INC., NOTEHOLDER and GEORGE C. RAWLINGS,

JR., TRUSTEE, parties of the fourth part;

WITNESSETH: That for and in consideration of the

sum of One Dollar ($1,00), cash in hand paid, the receipt of which

is hereby acknowledged, Owner does hereby grant and convey

unto the City, its lessees, permitees, successors and assigns

the right, privilege and easement, in perpetuity, of right-of-

way to construct, lay, maintain, repair, inspect,- improve,, replace

with larger or smaller materials, relocate, make extensions

or additions to, make alterations and substitutions in, and

at will remove, within the easement strip hereafter described,

works and systems for the transmission and distribution of sewage

and storm water under Owner's property situate in the City of

Fredericksburg, Virginia, the said easement strip being eighteen

(18) feet in width and more fully described and designated

as "Proposed 18' Sanitary Sewer and Drainage Easement" as set

-1-
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forth on a plat made by Sullivan-Donahoe and Associates,

dated September 8, 1972, attached hereto and by reference made

a part hereof, together with the right to use abutting land

adjoining the easement where necessary, provided, however,

that this right to use abutting land shall be exercised

only during periods of actual construction or maintenance

and then only to the minimum extent necessary for such

construction or maintenance.

The owners of the property affected by the aforesaid

easement are as follows: (1) Joseph R. Plummer is the owner

of Lot 12, Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia acquired by deed of December 8, 1971 from Land

Development, Inc., et als, which deed is duly recorded in

Deed Book 14 5, at Page 317 of the land records in the Clerk's

Office of the Circuit Court of the City of Fredericksburg,

Virginia; (2) Norman W. Rowe and Phyllis T. Rowe, husband

and wife, as tenants by the entirety with the right of

survivorship as at common law, are the owners of Lot 13,

Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia, acquired by deed of May 17, 1973 from Land

Development, Inc., duly recorded in Deed Book 149 at Page

672 of said land records; (3) Richard A. Kaye and Jacqueline

M. Kaye, husband and wife, as tenants by the entirety with

the right of survivorship as at common law, are the owners of

Lot 14, Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia, acquired by deed of December 5, 19 72 from Land

Development, Inc., duly recorded in Deed Book 14 8 at Page

435 of said land records: (4) Rodolfo L. Quion and Annie S.

Quion, husband and wife, as tenants by the entirety with the

right of survivorship as at common law, are the owners of
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Lot 15, Section 2, Braehead Woods Subdivision, Fredericksburg,

Virginia, acquired by deed of March 26, 1973 from Land

Development, Inc., duly recorded in Deed Book 149 at Page

148 of said land records; and (5) Land Development, Inc.

is the owner of Out Lot C of Braehead Woods Subdivision,

Fredericksburg, Virginia, it being a part of the same real

estate acquired from Nan H. Stephens, et vir et al by

deed of July 30, 1962 duly recorded in Deed Book 119

at Page 640 of the aforesaid land records.

The parties mutually covenant and agree -.as follows:

(1) That for any of the purposes aforesaid, the City

shall have full rights of ingress and egress over, upon and

across Owner's property and to bring on said property such

persons, vehicles, machinery, equipment and tools as in City's

sole judgment is reasonably necessary, advisable or

expedient.

(2) That the City may, but it is not required to

trim, cut and keep clear all trees, limbs, and undergrowth

within or near the said right-of-way or easement strip that

may in any manner, in City's judgment, endanger or interfere

with the proper and efficient operation of the works, system

or systems therein, and the City shall have all such other

rights and privileges as are reasonably necessary or

convenient for the full enjoyment or use, for any of the afore

said purposes of the easement hereby granted.

(3) That Owner shall make no charge to City, or to

City's lessees, permittees, successors or assigns for the use

and enjoyment of the easement, and rights herein granted or for

the privilege of constructing, maintaining, operating or

-3-
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removing the aforesaid facilities, works or systems; nor shall

delivery of this easement to the City, either expressly or

impliedly, be construed to constitute any payment, or the

waiver of any obligation for the payment, by the Owner or the

Owner's successors or assigns, of any cut-in fee or charge,

tax, assessment, other charge or obligation whatsoever now

due or heretofore due or hereafter to become due and

payable to the City or to any person, firm or other

corporation whatsoever.

(4) That the City will exercise reasonable care to

protect the Owner's livestock, if any, fences, if any,

buildings, tracks and roadbed, trestle or other property

from damage or injury occasioned in the enjoyment of the

easement and rights herein granted, and to promptly repair the

said property or reimburse the Owner for any property

damaged beyond repair.

(5) That if the City does cut or fell any brush,

undergrowth, or trees, or should excavations be carried on

pursuant to this easement and any large sized rocks or boulders

are unearthed and are not buried in said excavation, such

brush, undergrowth, trees, large sized rocks and boulders shall,

at the expense of the City, be removed from Owner's property.

(6) That Owner shall have no right, title, interest,

estate or claim whatsoever in and to any of the pipes, piping,

attachments, equipment, accessories or other property erected

by virtue hereof.

(7) That this instrument does not impose any obligatio^

whatever upon the City to construct maintain and operate any

of the works, systems or facilities aforesaid, or any obligation

-4-
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upon the City to cause the construction, operation and

maintenance thereof by any lessee, permittee, successor or assign

of the City, nor shall the City be liable for damages or for any

sum whatsoever if none of the works, systems, or facilities

aforesaid are constructed, operated or maintained and that in

the event the City should determine that the easement and rights

herein granted cannot be used or will not be used- the City

may at any time terminate the same by instrument of release

duly executed and delivered to Owner in form suitable for

recordation.

(8) The Owner reserves the right to construct

and maintain roadways over said easement and to make any use

of the easement herein granted which may not be inconsistent

with the rights herein conveyed or interfere with the use of

said easement by the City for the purposes named, provided,

however, that Owner shall not erect any building or other

structure, excepting a fence, on the easement without

obtaining the prior written approval of the City.

(9) Owner further covenants that owner has the

right to convey the said easement to the City; that it has done

no act to encumber such easement; that the City shall have

quiet and peaceful possession, and useful enjoyment of said

easement, free from all encumbrances, and that the Owner will

execute such further assurances of the said easement as may

be requisite.

(10) That all of the duties, obligations, covenants

rights, and benefits hereinbefore specified are binding upon the

parties hereto, and upon Owner's successors and assigns, and

upon City's lessees, permittees, successors and assigns.

Nothing herein contained shall be construed to impose on the

Owner the duty to lay, operate or maintain any sewer or

drainage lines over, under and upon the said easement.

-5-
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(11) The said parties of the third part,

Fredericksburg Savings and Loan Association,Fredericksburg,

Virginia, Noteholder, and A. Wilson Embrey, Jr. and DuVal Q.

Hicks, Jr., Trustees, for valuable consideration, the receipt

whereof is hereby acknowledged, do hereby join in this

agreement for the express purpose of releasing and do hereby

release unto the said party of the second part, all of their

right, title, interest and estate in and to the easement

herein conveyed from the liens of the following deeds of

trust:

(a) That certain deed of trust dated August

21, 1972 from Joseph R. Plummer and Joyce B. Plummer, his

wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks, Jr.,

Trustees conveying Lot 12, Section 2, Braehead Woods

Subdivision, Fredericksburg, Virginia in trust to secure

one note in the amount of $45,000.00 payable to Fredericksburg

Savings and Loan Association,Fredericksburg, Virginia,

duly recorded inDeed Book 147 at Page 110 of said land

records;

(b) That certain deed of trust dated

June 5, 1973 from Norman W. Rowe and Phyllis T. Rowe, husband

and wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks, Jr.,

Trustees, conveying Lot 13, Section 2, Braehead Woods

Subdivision,Fredericksburg, Virginia in trust to secure one

note in the amount of $44,900.00 payable to Fredericksburg

Savings and Loan Association, Fredericksburg,Virginia, duly

recorded inDeed Book 149 at Page 674 of the aforesaid

land records;

(c) That certain deed of trust dated

January 30, 19 73, from Richard A. Kaye and Jacqueline M. Kaye,

-6-
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husband and wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks,

Jr.,Trustees,conveying Lot 14, Section 2, Braehead Woods

Subdivision,Fredericksburg,Virginia, in trust to secure one

note in the amount of $43,000.00 payable to Fredericksburg

Savings and Loan Association, Fredericksburg, Virginia,

duly recorded in Deed Book 148 at Page 437 of said land

records;

(d) That certain deed of trust dated April

5, 1973 from Rodolfo L. Quion and Annie S. Quion, husband

and wife, to A. Wilson Embrey, Jr. and DuVal Q. Hicks, Jr.,

Trustees, conveying Lot 15, Section 2, Braehead Woods

Subdivision,Fredericksburg, Virginia, in trust to secure one

note in the amount of $42,000.00, payable to Fredericksburg

Savings and Loan Association,Fredericksburg, Virginia, duly

recorded in Deed Book 149 at Page 150 of said land records;

It is expressly understood that the release

of the easement herein conveyed from the lien of the aforesaid

deeds of trust shall not affect in anywise the lien of the

aforesaid deeds of trust upon the other land thereby conveyed

and not released hereby.

(12) The said parties of the fourth part,

Confederate Builders, Inc., Noteholder, and George C. Rawlings,

Jr., Trustee, for valuable consideration, the receipt whereof

is hereby acknowledged, do hereby join in this agreement for the

express purpose of releasing and do hereby release unto the

said party of the second part, all of their right,title and

interest and estate in and to the easement herein conveyed from th

lien of that certain deed of trust dated June 1, 1973 wherein

Norman W. Rowe and Phyllis T. Rowe, husband and wife, conveyed

Lot 13, Section 2, Braehead Woods Subdivision, Fredericksburg,

-7-
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unto George C. Rawlings; Jr., Trustee in trust to secure

one note in the amount of $20,050.00 payable to Confederate

Builders, Inc., duly recorded in Deed Book 149 at Page 676

of said land records, but it is expressly understood that the

release of the easement herein conveyed from the lien of

said deed of trust shall not affect in anywise the lien

of the said deed of trust upon the other land thereby

conveyed and not released hereby.

WITNESS the following signatures and seals:

J^yco/B. Plummer

\ -Vtu-- «=*— 7-J A C*3-^
Norman W. Rowe

\iU<&^ J. 0x^ft
Phyllis T. Rowe

y/-5>l^C^^^>^
Richard A. Kaye

Rodolfo L. Quion

XlllS^
Annie S. Quion

LAND DEVELOPMENT ,!.:..

By

/ifacq&eline M. Kaye ' f

^itU^/o <fi Qaa^c\

JS»~.

oJ^jA
F. Maxfield Brown, President

SEAL)

SEAL'

(SEAL)

IEAL)

(SEAL)

SEAL'

SEAL)

(SEAL)

;eal)



-

•

• \ I

; ua r -. 3

•••••••/.••.•
' ; •; /1

,v*

•

- -

William J Kinnamon. Jr

ATTORNEY AT LAW

uJo.;

- ' V •'

en '".-

:. < : • .

-I'
• ':•'-:<-'•'••:• •r-'-'y

• •.

ATTEST:

Cler

SEAL:

. • • • ••

.aWe's.t

Secretary
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•'"ATTEST:
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CITY OF FREDERICKSBURG, VIRGINIA,

^7

By --t
City Manager

FREDERICKSBURG SAVINGS AND LOAN

ASSOCIATION, Fredericksburg,Virginia,
Noteholder

By s{a*<s> ^Lz. c A-«-»-*-*-^-*-'s.

President

A. Wilson Embrey, Jr., Trustee^

ksV Jr. ,Trus^r•u>fctfe

(SEAL)

SEAL)

(SEAL)

(SEAL)

CONFEDERATE BUILDERS INC., Noteholder

yv\**L±^A (SEAL)

y/ s->fs>,./l**^.

SEAL:

(SEAL)

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged

before me this J?/-** day of ^/tlUste^cnJ 1973, by

Joseph R. Plummer and Joyce B. Plummer, his wife.

ex yj /? -^7*

•

N6tary Public

My commission expires ^
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STATE OF VIRGINIA

City of Fredericksburg, to--wit:

me

The foregoing instrument was acknowledged before

this J2/" day of ^//lUt^AMS , 1973, by Norman W. Rowe

and Phyllis T. Rowe, husband and wife.

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

UsAl ^O-I^s/j^m
Notary Public

My commission expires: ,^ /j<*/. Afa-*
>-r-r

me

The foregoing instrument was acknowledged before

this <J{' ~ clay of y//JUi?xJl^, 19 73, by Richard A. Kaye
''/•-

•and Jacqueline M. Kaye, husband and wife

•••"'•V

STATE OF VIRGINIA

Notary Public

My commission expires: ^? /& </, f/S

yu^-^-

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before me

this QJ$_ day of ^Q-^^^^.^.t^ , 19 73, by Rodolfo L. Quion

and Annie S. Quion, husband and wife.

''•••• :c\

A-

'•'.'•'STATE OF VIRGINIA

City of Fredericksburg., to-wit:

The foregoing instrument was acknowledged before me

this rk^^ clay of /T#aA*Wjl^l—^- 1973, by F. Maxfield Brown

-10-
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and R. C. Glazebrook, President and Secretary, respectively,

of Land Development, Inc., a Virginia corporation, on

. behalf of the corporation.

u;- r -•:•. •

.-•--:•

attested by

r^Publi.Nota:

My commission expires : /f) ~ ) [^ - ~) (.

•?,\'. •

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me by F. Freeman Funk, City Manager of the City of

Fredericksburg, Virginia, a Municipal Corporation, and duly

Mar-bfra—Mt—BockM Clerk, on

&.<• 3*

behalf of the City

of Fredericksburg, Virginia, a Municipal Corporation.

J

Notary Public

My commission expires: C£c&-Q <£!£. /j'/S
TE

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this c$0 day of IIOz^^JlC^ , 1973, by (^7y a ?c o^^JL
77lc Jllunjtia and $. 777. Kt.^g President

and Secretary, respectively, of Fredericksburg Savings

& Loan Association, a Virginia corporation, Noteholder, on

behalf of the corporation.

Notary Public

My commission expires: L^2Q£&td&L

-11-
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STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this r^pjj. day of V(dy, , 1973,by A. Wilson Embrey,

Jr. and DuVal Q.Hicks. Jr.,Trustees.

IL ^ni-cldumaiJ
Notary Public

My commission expires:*, jj'/ji,-yLt ^JQ /v//
1

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this X2£?l day of ]Ygw)^vJi i^, / 1973, by

President and Secretary, respectively, of Confederate

Builders, Inc., a Virginia Corporation, on behalf of the

u. corporation.
• ." <L<s '••

'•'•:-\

-• < -

.••'

Notary Public

My commission expires: ( 0 ~ I Ip~~) U>

fo- >-

STATE OF VIRGINIA

City of Fredericksburg, to-wit:

The foregoing instrument was acknowledged before

me this -W-^-^ day of /7//-ir-cy>—/a^^- , 1973, by George C.

Rawlings, Jr., Trustee.

Notary Public'-

My commission expires:

VlRGlNIAJn&e.Cork's Offj tdfeOcaA Court of the City of Fredericksburg on the
day ofASSkSMM*., 1*3....at.A..o,clock..PmM this Deed was presented and with

Certificate annexed admitted to record and indexed. Teste: CHAS. H. BERRY, CLERK

* By - **fcy CJerk

*sJ*+. /<?• /f7<5T

























DEVELOPMENT OF

LAND USE PLAN AND ZONING RECOMMENDATIONS
FOR THE ANNEXED AREA

a

ge(s)

Maat'mc uaio; I / 11 J_^y

Pursuant to Fredericksburg, Virginia City Code Section 18.1-17, adopted
April 25, 1972 by Ordinance Number 72-9Z;

"Any territory hereafter annexed to the City of Fredericksburg shall
, be in District R-1."

The existing R-1 (Residential) District in the City of Fredericksburg is the
mnst restrictive zone in terms of allowable uses and density.^ The ^-1 district
ran be characterized as a low density residential zone with single-family dwellings
as the predominant use. Cluster residential developments limited to single
family detached dwellings are permitted in the existing R-1 zone by special use permi .

Proposed Zoning and Subdivision Ordinance Update:

The City Council and Planning Commission are in the process of updating and
i  adopting a revised Zoning and Subdivision Ordinance, and Official Zoning Map.

These documents are being revised significantly to reflect and implement the
recommendations outlined in the City Comprehensive Plan which was adopted in 1981.

The impact of the 4.438 square miles comprising the annexation area has been
considered in the formulation of the revised City Zoning and Subdivision Ordinances.
The proposed ordinance revisions have been structured to ac'comodate both existing
and potential development within the annexation area. _ The broadened zomnq district
classifications being proposed also reflect the changing growth t
patterns that have taken place since the prior zoning update in 1972 (See Attachment aj.

Land Use and Zoning Recommendations - Annexation Area:

Although the effective date of annexation is January 1, 1984, the City has
already begun its data collection and physical analysis of the annexed area. Initial
efforts in this regard have included the development of updated aerial photography
and 2DD-scale topographic mapping for the entire annexation area. This data ^
expecially useful in accurately mapping existing land use and completing
physical analysis of the annexation area. These analyses will be followed by an evalu
ation of existing zoning, demographic, economic, housing, transportation, and put»nc
facilities and utilities data for the annexed area. The entire process, to "Include
public hearings and a comprehensive assessment of annexation area citizens views and
input, will culminate in a series of land use and zoning recommendations. Ihese
recommendations will be adopted as an Addendum to the City Comprehensive Plan and
serve as a guideline for future growth and development within the area.

The adopted City Comprehensive Plan reflects a positive commitment to involve
citizens in all phases of the planning and decision-making process. The Planning

-Commission and City Council will continue to hold public hearings andworkshops to promotf
citizen participation in the development of the annexed area Land Use Plan and
zoning recommendations.
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j^^^^pated Timetable:
Traditionany, cities have been given at least one year to develop land use

oians and zoning recommendations for territory which they annex. The City will
endeavor to complete this task in a timely but prudent fashion (See Attachment B).

During the transitional period when the Annexed Area Land Use Plan and zoning
recommendations are being formulated, some decisions on development proposals may
Ije on a piecemeal basis. Such will not be encouraged, but when necessary, these
decisions will take into account the following factors among other considerations:

A. Existing zoning of property before annexation and adjacent zoning
B. Impact on surrounding land uses
C. Access provisions
D. Availability of required utilities and facilities
E. Impact on economic development objectives

Source of Information:

Questions regarding land use and zoning matters in the annexation area should be
addressed to:

Director of Planning and Community Development
P. 0. Box 7447

Fredericksburg, Va. 22404

Telephone; 703-373-5011
Room 209 (City Hal 1}

Copies of the proposed Zoning Ordinance and Subdivision Ordinance provisions are
available,for public examination in the Office of the City Manager, 715 Princess Anne
Street (City Hall - Room 209), Fredericksburg, Virginia, as well as in the downtown
Central Rappahannock Regional Library, and the Mary Washington College Library.

I



PROPOSED ZONING DISTRICT CLASSIFICATIONS
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R-2 RESIDENTIAL" DISTRICT.

Purpose and Intent

The R-2 District is created to provide for single family detached dwellings
in suburban scaled and situated subdivisions. The maximum density of two
(2.0) dwelling units per acre establishes this district as one with a low
density residential character. The application of this district shall be
compatible with the residential development of currently vacant land areas,
including those in the annexation area, into subdivisions of ten (10) acres
or greater.

R-A RESIDENTIAL DISTRICT

Purpose and Intent

The R-A District is established to provide for single family detached
dwellings in both developed and undeveloped areas of the City. The maxi
mum density of four .(^-0) dwelling units per acre recognizes prevailing
single family densities in established residential areas where infill

lot development and redevelopment may occur. The District is applicable
to undeveloped areas Including Che annexation area, of adequate size and
physiographic characteristic for suburban scale residential subdivisions
of cither a conventional or cluster design.

R-8 RESIDENTIAL DISTRICT

Purpose and Intent

The R-8 District is established to provide for a planned mixture of single
family detached and attached dwelling types at a density not to exceed
eight (8.0) dwelling units per acre. Compatible development in this dis-
i^ict would be sensitive to land physiography, public infrastructure and

transportation access requirements, and vulnerable environmen—
i^l features in achieving optimal siting of dwellings, open space, recrea
tional and community facilities, and transportation systems.

R-16 RRSIDENTIAL DISTRICT

Purpose and Intent

The R-16 District is established to provide for a planned mixture of sin
gle family attached and multiple family dwelling types at a density not
to exceed sixteen (16.0). dwelling units per acre. Compatible development
In this district would be sensitive to land physiography, public infra
structure and facilities, transportation access requirements, and vulner
able environmental features in achieving optimal siting of dwellings,
open space, recreational and community facilities, and transportation sys
tems .



R^30 RESIDDrriAL DISTRICT

Purpose and Intent ■""age S. ..Pa^efsJ
■  -The R~30 District is established to provide for multiple-family dwellings

of a mid-rise character at a density not to exceed thirty (30.0) dwelling
units per acre and to allow other selected uses which are compatible with
the unique character of such a residential district.

RMH — Residential Mobile Home District

Purpose and Intent

The Rlfll District is established to provide for the location of mobile
homes in mobile home parks and to allow other selected uses which are
compatible with the unique residential character of the district. Those
areas of the City where tnobilc homes are presently located should be
recognized as RMH districts with subsequent redevelopment subject to
the provisions of this district.

C-T, TRANSITIONAL COMMERCIAL/OFFICE DISTRICT

Purpose and Intent

The C-T District is established to provide for the location of predominantly
non-retail» commercial uses In a low Intensity manner such that they can be
employed as transitional land uses between residential neighborhoods and
higher intensity uses. The application of this District is intended for
newly developing areas of the City including the annexation area, where
offices and financial instituions are the principal uses.

-C-D DOWNTOUN BUSINESS DISTRICT

Purpose and Intent

C-D District Is established to promote harmonious development, rede-
velopr^nt and rehabilitation of uses in the commercial areas of the Old
and Historic Fredericksburg District. The regulations of this district
are intended to pro™ gste the goals of the Comprehensive Flan for his-
^ric development while encouraging mixed uses in the downtown area.
The emphasis in site planning is to be placed upon enhancing pedestrian
circulation minimiaing vehicular/pedestrian access conflicts among uses,respecting the geometry of the downtown streetscape. and m in raining a

ntinuity with the architectural precedents of the historic area.

C-SC, COMMERCIAL SHOPPINC CENTER DISTRICT ■

Purpose and Intent

neLSorbo^r'^^r'^r!^ established to provide locations for community and
centerr ir services uses in planned shopping
vni lt'n of this District is Intended for areas which
permit "n ^ facility development, minimize traffice congestionLvem^nr r'' eo^arison shopping, and provide for safe pedestrian
druHto; ^ District include supermarket,g store, variety department store, specialty stores, movie theaters.



C-H. HIGHWAY RETAIL COMMERCIAL
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W'Purpose and Intent

The C-H District is established to provide locations on heavily traveled
collector and arterial .highways for those commercial and serviced uses
which arc oriented to the automobile requiring good access but not depen
dent on adjoining uses or pedestrian trade. The application of this
district should be to those areas of the City where Individual uses can
be grouped In pre-planned concentrations and limiting the "strip" develop
ment effect on newly developing areas, such as those in the annexation area
Adequate transportaion and site planning of uses should have the goal of
minimizing through-traffice movements.

I-l, LIGHT INTENSITY INDUSTRUL DISTRICT

The I-l District is established to provide areas for a broad range of
clean Industries operating under high performance standards. The district
is designed to encourage light intensity uses In low density, well land
scaped industrial park settings which would be compatible with all types
of adjoining uses and afford maximum protection to surrounding properties.

1-2,. General Industrial District

^e 1-2 District is established to provide for medium to heavy industrial
land uses in areas of the City appropriate to adequately serve the physical
transportaion access, and environmental impacts of such industrial develpp-

:  HFD - OLD AND HISTORIC FREDERICKSBURG DISTRICT •

Purpose and Intent

The Old and Historic Fredericksburg District (HFD) is established for the
purpose of promoting the general welfare, education, and recreational
benefit of the public through the recognition of this area of the City

of rhP cultural significance. Regulationsthe are intended to protect and preserve the architectural integrity
of ̂existing structures, to create an atmosphere for compatible growth for
future generations, to prevent the Intrusion of environmental influences
adverse to such purposes, and to" assure that new structures and uses will
be in keeping with the character to be preserved and enhanced.

FPO - FLOODFLAIH OVERLAY DISTRICT

Purpose and Intent *

The FPO District is established to protect those areas of the City which
are subject to periodic inundation from flood waters. The district pro
vides development regulations with the objectives of (1) maintaining com-
^nlty_safety from floods and related dangers, (2) protecting against
loss of life, health, and property from floods and related dangers, (3)
to preserve and protect floodplalns. and (41 to rpo..<-.
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NOTICE OF PROPOSED

HEARING FOR

PROPOSED ADOPTION

OF REVISED

CITY ZONING AND .

SUBDIVISION

ORDINANCES

Pursuant to Section 15.1-431 of

the Code of Virginia, 1950 (as
amended) notice is hereby given
that the City Council of Freder-
icksburg, Virginia will hold a pub
lic hearing beginning at 6:30 p.m.
on Tuesday, April 24, 1984 in City
Hall Council Chambers, 715 Prin
cess Anne Street, Fredericks-
burg, Virginia.
The purpose of the hearing is to

receive additional public input re
garding the proposed revised Zon
ing and Subdivision Ordinances
and Official Zoning Map prior to
adoption of said documents. The
public is encouraged to attend and
present their views.
A copy of the proposed revised

Zoning and Subdivision Ordi
nances and Official Zoning Map is
available for public examination
in Room 209 of City Hall at the
.above referenced address. All

questions regarding this matter
should be addressed to the City
Planning Office. 703/373-5011.

Lawrence A. Davles

Mayor
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the ordinance chapter by chapter as done with the City Code. •
v4'

HEARING CLOSED. Thefe being no others desiring to speak, ■;|l
the hearing was closed at 7:55 pirn. ^

PUBLIC HEARING ON REZONING REQUEST FOR 317 PRINCESS ANNE

STREET. A second public hearing was held that evening for

the purpose of receiving citizens* input on the request to rezone

from R-1 to R-2 the property addressed 317 Princess Anne Street.

(D84-205) The following persons spoke.

MRS. MAUREEN BLODGETT stated she is a property own.ir at

400 Princess Anne Street and a real estate agent represimting

the property owner of 317 Princess Anne Street. She st£tted

that property across the street is zoned R-2 and pointed out

that it would be hard to use 317 for a single family dwelling.

MRS. WILMA RICHARDSON stated that she lives next door to

the property and has been ask for use of her property while

renovation is taking place. She stated that she has no problem

with the property being rezoned but does not want them to use

her property during renovation.

Mayor Davies stated that since this could be considered spot

zoning that Coioncil should allow the City Attorney and City Planner

to discuss the matter further, Mr. Hairston agreed.

CLOSED. There being no others wishing to speak, the hearing

was closed at 8:10 p.m.

ADDITIONS TO AGENDA, The following items were added to the

agenda.

IA, Letter from McCoy family-Dr. Lloyd

IB, Milestone-Mr. Van Sant

APPROVAL OF MINUTES. Mayor Davies asked Council's pleasure

regarding the minutes of the March 21, 1984 special meeting and

April 10, 1984 regular meeting. Mrs. Terry moved that they be

approved. Mr. Bailey seconded the motion and it passed unanimously

by voice vote.

V  ZONING AND SUBDIVISION ORDINANCE 84-8 ADOPTED WITH EXCEPTION

OF SECTION 18, Mr,Van Sant made a motion that the Zoning and

Subdivision Ordinances be placed on second reading with the

M



3953

exception of the section regarding Historic District and Council
set a 90 day deadline for the Planning Cononission to worh out
a compromise that will be suitable for all parties. Mr. Decatur
seconded the motion and suggested it be amended to include
adoption of the part of Section 18 regarding the Architectural
Review Board membership for a one year trial. Mr. Van Sant
accepted the amendment. Mr. Armstrong stated he would v
against the motion because the citizens are concerned over
that portion of Sec. 18 regarding the Architectural Review Board.
Mr. Van Sant stated he was not sure whether he accepted the
amendment or not o

Shelton made a substitute motion that the Zoning

ordinance be placed on second reading with the exception of
Section 18. Mr. Armstrong seconded the motion and it passed
unanimously by the following recorded vote. Ayes (10)i Councilors
Govenides. Terry. Van Sant, Bailey, Armstrong, Lloyd, Shelton,
Hichs, Decatur, and Mayor Davies. Nays (0)'. None.

Mr. Armstrong made a motion that Article 14 of the old
zoning Ordinance remain in effect until s'ection 18 of the new
ordinance is passed. Mr. Van Sant seconded the motion and it
passed by the following recorded vote. Ayes (10)s Councilors
Govenides, Terry, Van Sant, Bailey, Armstrong, Lloyd, Shelton,
Hicks, Decatur, and Mayor Davies. Nays (0)s None.

Mr. Shelton pointed out that better ccsnmunication is needed.
Mr. Shelton made a motion that Section 18 be returned to

the Planning Coimnission for additional study. Mr. Van Sant
seconded the motion and it passed unanimously by voice vote.

REZONING request for 317 PRINCESS ANNE STREET REFERRED TO

CITY ATTORNEY AND CITY PLANNER. Mrs. Terry made a motion that
the rezoning of 317 Princlss Anne Street be referred to the

J r..?+.,r PiannoT- Mr. Van Sant seconded the motionCity Attorney and Ci^ty Planner, nr. vctxi ^ i

and it passed unanimously by voice vote.

CITY MANAGER TRANSMITTED VARIOUS DOCUMENTS FOR FILING IN

the DOCUMENT BOOK. Minutes Of the Board of Zoning Appeals meeting
'  (

:  i:





DIVISION 1:

CONSTITUTION AND PDRPOCT

2-1.1 Title and Application

I

I
The regulations embraced in this Article of the Code of Fredericksburg,
Virginia shall be designated as the "Zoning Ordinssce of Fredericksburg, ^
Virginia." The provisions of the Zoning OrdiBanfefe shall apply to all I
land and structures in the incorporated territory of the City of Fred- ■
ericksburg.

2-1.2 Purpose and Intent

The Zoning Ordinance of Fredericksburg, Virginia (hereinafter the Ordinance)
is intended for the general purpose of promoting th^lu^lth, safety or
general welfare of the public and of further accompli^iing the objectives
of Section 15.1-A89 of the Code of Virginia, as amoaded.

2-1.3 Severability and Validity

Should any Section, division or provision of this Ordinance be decided
by the Courts to be invalid or unconstitutional, such dMisioa shall not
affect the validity of the Ordinance as a whole or any part thereof other
than the part held unconstitutional or invalid.

2-1.A Conflicting Ordinances

All other City ordinances, or parts thereof, which are inccmsistent with
the provisions of this Ordinance are hereby repealed. If another State
or Federal statute or City ordinance or regulation contains conflicting
provisions with this Ordinance, the more restrictive of the provisions,
ordinances, or regulations shall govern.

2-1.5 Minimum Requirements

In interpreting and applying the provisions of this Article^ they shall
be held to the minimum requirements for the promotion of the public safety,
health, convenience, comfort, prosperity, or general welfare. It is not
intended by this Article to interfere with or abrogate or annul any ease
ments, covenants, or other agreement between parties, provided, however,
that idiere this Article imposes a greater restriction upon the use of
buildings or premises or upon the height of buildings, or required larger
open spaces than are imposed or required by other ordinances, rules, regu
lations, or by easements, covenants or agreements, the provisions of this
Article shall govern.

2-1.6 Effective Date

This Ordinance was adopted on April 2A , 8A , by the City Coun
cil of Fredericksburg, Virginia and became effective on April 25, 198A ,
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» at which time all previous zoning provisions and ordinances were
repealed. A certified copy of the Ordinance, as may be amended from time
to time, shall be filed in the Office of the City Zoning Administrator and
in the Office of the Director of Public Works.
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DIVISION 2:

GENERAL REGULATIONS

2-2.1 General Effect

No structure hereafter shall be erected and no existing structure shall
be moved, altered, added to or enlarged, nor shall any land or structure
be used or arranged for any purpose or manner other than those permitted
in or \diich may be contrary to the specific districts and provisions of
this Ordinance.

2-2.2 Prior Approvals

Nothing in this Ordinance shall be deemed to require any change to the
plans or buildings previously approved prior to the effective date of this
Ordinance.

2-2.3 Zoning Map and Districts

The incorporated territory of the City of Fredericksburg, Virginia shall
be divided into classes of zoning districts as presented in Divisions
6-19. The location and boundaries of the zoning districts establisned
by this Ordinance are as indicated on the map entitled "Official Zoning
Map of Fredericksburg, Virginia", as approved by the City Council as part
of this Article and filed in the Office of the Zoning Administrator and the
Director of Public Works.

2-2.4 Zoning District Boundaries

In the event that uncertainties exist with respect to the intended boundaries
of the various zoning districts as shoxm on the Official Zoning Map, the
following rules shall apply:

1. Where indicated boundaries follow streets, alleys, railroads or water
ways, such boundaries shall be construed as the centerlines of those
streets, alleys, railroads or waterways.

2. Where indicated boundaries approximately follow lines of lots or par
cels of record or scale to be not more than ten (10) feet therefrom,
such lot or parcel lines shall be construed to be such boundary.

3. Where a zoning district divides a parcel of land, the location of
such boundary shall be determined by the use of the Zoning Map scale
to the nearest foot unless such line can be more accurately deter
mined by geometric computations.

4. The Flood Boundary and Floodway Map, as amended, prepared by the De
partment of Housing and Urban Development, shall be incorporated into
the Zoning Map to delineate the boundaries of the Floodplain Overlay
District (FPO) .

5. Where uncertainties continue to exist as to district boundary deter
mination, such location shall be determined by the Board of Zoning
Appeals.

17- 31

I

I

I

I

I

I

I

I

I

I

I



2-^2*^ Affifftgftticn

Aoy territory hereafter annexed to the City of Fredericksburg shall be
initially classified under the R-2 District and thereafter such amendments
to the annexed area shall be classified according to the districts which
saost closely serve to implement the Comprehensive Plan for this area.

2^2-6 Interpretation of District Regulations

1. Permitted Uses/Special Permit Uses

A. Any use, not otherwise prohibited by law, shall be permitted
to locate in a specified district or districts, either as a
permitted use or a special permit use which is provided for
therein. Any use not specifically permitted in a specified
district or districts as by right use or special permit use
shall be prohibited.

B. Where a reference is made to specific prohibitions it is for
the purpose of clarification or guidance and no further in
ference may be drawn therefrom,

C. No structure shall hereafter be built or moved, and no struc
ture or land shall hereafter be occupied, except for a use that
is permitted as a by right use or a special permit use and as
regulated by the provisions for such use and applicable dis
trict requirements.

D. No use of a structure or land that is designated as a special
permit use in any district shall be established or hereafter
changed to another use designated as a special use permit, un
less a special use permit has been secured from the City Coun
cil in accordance with the provisions of Article 2-20.

E. No sign, accessory use or structure, or home occupation shall
be hereafter established, altered, or enlarged unless in ac
cordance with the provisions of this Ordinance.

F. In the event there is not a particular use listed in the Ordi
nance that corresponds to a use in question, then it shall be
interpreted that the use in the Ordinance having the most sim
ilar characteristics shall govern, as determined by the Zoning
Administrator.

6. Notwithstanding any other provisions of this Ordinance, the
City Council reserves the right to issue any special permit.

2. Bulk and Size

A. Where no minimum district size is specified, the minimum area,
and width requirements shall define the minimum district size.

B. No land encumbered by easement for distribution facilities,
transformers, distribution lines, or transmission lines for
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2-6.1

DIVISION 6:

R-2 RESIDENTIAL DISTRICT

Purpose and Intent

The R-2 District is created to provide for single family detached dwellings
in suburban scaled and situated subdivisions. The maximum density of two
(2.0) dwelling units per acre establishes this district as one with a low
density residential character. The application of this district shall be
compatible with the residential development of currently vacant land areas,
including those in the annexation area, into subdivisions of ten (10) acres
or greater.

2-6.2 Permitted Uses

1. Single family detached dwellings

2. Accessory uses, to include detached carports and garages, tool
sheds, children's playhouses, and doghouses

2-6.3 Special Permit Uses

1. Cemeteries

2. Churches

3. Cluster residential subdivisions

4. Colleges and universities

5. Libraries

6. Museums and shrines

7. Plant nurseries, with no sale of nursery products permitted on
'premises

8. Day Care Homes

9. Private schools and related uses

10. Public schools, parks, playgrounds, athletic fields and related
uses

11. Public utility uses

12. Swimming pools, private

13. Bed and breakfast lodging
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P  , j ^ Density

( TBmo (2.0) dwelling units per acre
, 2^6*5 " lot Size Requirements

|| """-l. Minimum district size for cluster subdivisions: Ten (10) acres
2. Minimum Lot Area

j| A. Conventional subdivision lot: 15,000 sq. ft.
B. Cluster subdivision lot: 13,000 sq. ft.

11 3. Minimum lot width
A, Conventional subdivision lot

^  (1) Interior lot: 100 feet
(2) Corner lot: 125 feet

B« Cluster subdivision lot

(1) Interior lot: 80 feet

I  (2) Corner lot: 100 feet
2-r6.6 Bulk Regulations

1. Maximum building height

M  A. Single family dwellings: 35 feet

"  B. All other structures: 50 feet

2. Minimum yard requirements

A. Conventional subdivision lot

p  (1) Front yard: 35 feet
(2) . Side yard: 12 feet, with a minimum total of 30 feet

P  (3) Rear yard: 30 feet
B. Cluster subdivision lot

H  (1) Front yard: 25 feet
(2) Side yard: 10 feet, with a minimum total of 24 feet

I  (3) Rear yard: 25 feet

I

I

I

I

I
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C. A maximum floor area ratio equal to 0.20 shall apply to
uses other than residential.

2-6.7 Open Space

In subdivisions approved for cluster development, 15% of the gross area
shall be open space dedicated for common usage and ownership.

2-6.8 Additional Regulations

1. Refer to Division 2, General Regulations, for provisions which
may supplement those cited herein.

2. Refer to Division 4, for off-street parking and private street
requirements.

3. Refer to Division 3, for sign requirements.
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division 7:

R-4 RESIDENTIAL DISTRICT

2~7.1 Purpose and Intent

The R-A District is established to provide for single family detached
dwellings in both developed and undeveloped areas of the City. The maxi
mum density of four (A.O) dwelling units per acre recognizes prevailing
single family densities in established residential areas where infill
lot development and redevelopment may occur. The District is applicable
to undeveloped areas including the annexation area, of adequate size and
physiographic characteristic for suburban scale residential subdivisions
of either a conventional or cluster design.

2-7.2 Permitted Uses

1. Single Family detached dwellings

2. Accessory uses, to include detached carports and garages, tool
sheds, children's playhouses and doghouses.

2-7'3 Special Permit Uses

1. Cemeteries

2. Churches

3. Cluster residential subdivisions

A, Colleges and universities

5. Libraries

6. Museums and shrines

7. Plant nurseries (with no sale of nursery products permitted on premises)

8. Day care homes

9. Private schools and related uses

10. Public schools, parks, playgrounds, athletic fields and related uses

11. Public utility uses

12. Swimming pools, private

13. Bed and breakfast lodging

14. Community buildings
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Branch governmental offices and substations

16. Nursery schools

17. Post offices

18. Homes for adults (A people or fewer, as per State Code)

19. Home Occupations

2-7.A Maximum Density

Four (A.O) dwelling units per acre

2-7,5 Lot Size Requirements

1. Minimum size district for cluster subdivisions; 10 acres

2. Minimum lot area

A. Conventional subdivision lot: 8,AGO sq. ft.

B. Cluster- subdivision lot; 6,000 sq. ft.

3. Minimum Lot Width

A. Conventional subdivision lot

(1) Interior lot: 70 feet

(2) Corner lot: 95 feet

B. Cluster subdivision lot

(1) Interior lot: Hot regulated'

(2) Corner lot: 75 feet
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MH: 8egnlations

1. IfaxiautD building height

A. Single family dwellings: 35 feet

° B. All other structures: 60 feet

- 2. Minimum yard requirements

"Conventional subdivision lot

(1) Front yard: 30 feet

(2) Side yard: 10 feet

(3) Rear yard: 25 feet

B. Cluster subdivision lot

(1) Front yard: 24 feet

(2) side yard: 8 feet

(3) Rear yard: 25 feet

I

I

I

I

I

I

I

I
/ft

ic. Infill subdivision lot (lot of record on or before date of
ordinance adoption) or lots in developed areas tdiere yard
dweTungs ""''ll^hed by existing resLential
(1) Front yard: The average of the front yard set backs of

the two residential dwellings located on the contiguous
side lots to the lot In question.

(2) Side yard; me average of the side yard setbacks of the
two residential dwellings located on the contiguous side
lots to the lot In question.

. 0th":^':h::n":sVenTiar"°
p 2-7.7 Open Space

approved for cluster development, 15% of the gross area
shall be open space dedicated for common usage and ownership.

2-7.8 Additional Regulations

Refer to Division 2, General Regulations, for provisions which
may supplement those cited herein.

raquLcLnt^s''®'"" P«"ng and private street
3. Refer to Division 3, for sign requirements.

17- CO



0 

0 

0 

MEMORANDUM 

TO : Planning Commission ~ 
FROM: Jervis Hairston, Director Planning & Community Development 
RE: Information on Rezoning Reques·ts for 5/17/84 Pub 1 ic Hear in 
DATE : May 10, 1984 

This is to provide background data for two rezoning requests to be reviewed 
by the Commission, as follows: 

I. Lanier Zoning Map Amendment Request: 

Joseph H. and Linda Lanier has applied to rezone property they own 
addressed 109 Adair Street, containing approximately 10,170 square feet. 

The request is to rezone from R-1 (comparable to R-4 under the newly 
adopted zoning district classifications) to R-2 {comparable to the newly adopted 
R-8 and R-16 zoning district classifications). The subject property currently has 
a residential structure situated on it which appears to be a two-family unit 
(duplex). The new"R-8" zoning district classification most suitably accomodates 
such structure. 

It should also be noted that other existing uses surrounding the subject 
property, though currently zoned 11 Single family residential," are being used 
for multifamily and, as such, the Planning Commission may, in its deliberations 
for the subject request, consider making the zoning for those surrounding parcels 
more reflective of their current use. Specifically, 100 thru 118 Adair Street, 
and 111 - 117 Adair Street are properties with 10 units and 4 units respectively. 

Please also note the attached correspondence regarding this specific 
rezoning request, including a legal description of the property in question, a petition 
about the rezoning request and a letter from an adjacent property owner. 

acdixon
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II. Hickory Corporation Zoning Map Amendment Request : 

The Hickory Corporation, William Runnells, Jr. President,has applied 
to rezone two contiguous parcels (a 5.1% acre parcel which they own and a 6.0 ± 
parcel for which they are contract purchasers) located north of Route 3 and 
extending back from Ramseur Street (to the north) immediately west of the 
Race-Trac gas station. A map showing the parcels is attached. 

The request is to rezone the 5.1-acre parcel from District R-1 (comparable 
to the R-4 zone under the newly adopted classifications) to C-2 (comparable to the 
C-H or highway commercial zone under the new zoning classifications), and the 
adjoining 6.0-acre parcel from R-1 to R-3. The requested R-3 zoning is comparabletothe 
R-16 orR-30 residential district under the newly adopted zoning classifications. 

The stated intended use, should rezoning be approved, is to develop a 
quality hotel and townhouses or multifamily units. 

The Commission has recently recommended approval of C-2 rezoning of a 
3.42-acre tract which is immediately adjacent (on the west) of the above referenced 
5.1-acre parcel. The plan for that 3.42 acre parcel is to develop a self-service 
storage facility. 

A number of major factors should be weighed heavily in considering this 
request. First, road access either from Ramseur Street or perhaps more suitably 
along Mahone Street is a key issue.With the proposed development Mahone and/or 
Ramseur Street should be widened and extended in order to adequately accomodate this 
development as well as future growth within this general area. Secondly, provisions 
for on-site stormwater drainage facilities should be provided in order to prevent 
any further adverse impacts upon this drainage shed area, as well as upon existing 
residential developments along this general drainage area . There are at least 
two ponds located on the subject parcels. 

The 5.1-acre parcel up for rezoning was zoned C-2 (commercial) prior to 
annexation, but the 6.0-acre adjoining parcel was zoned R-1 (Residential) before 
annexation occured. 
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MEMORANDUM 

TO: Planning Commission ~ 
FROM: Jervis Hairston, Qirector Planning & Community Development~ 
RE: Special Use Permit Requests & Other Cases for Planning Comm. Consideration 
DATE: . August 23, 1984 

This is to provide information regarding special use permit requests 
for the upcoming Planning Commission .Meeting: 

1. Claude Rackley- Freestanding Sign. 1602 William Street: 

Mr. Rackley is requesting a special use penmit to allow a freestanding 
(ground) sign in front of his office building at 1602 William Street. The 
attached drawings depict the type and proposed location for said sign on his 
lot. Free-standing signs are permitted only by special use permit in the C-T 
zoning d·istrict per Sec. 2-3.6(3)(H). Such sign may not exceed 40 square feet 

. in area or 20 feet in height. · 

As shown on the attached drawing the proposed sign would show the address 
and names of tenants in the 1602 William Street office building. Claude Rackley 
(Attorney•s Office} SOVRAN Mortgage. William A. Middleton and Cundiff Insurance 
are the current occupants of the office building. Indirect lighting is proposed 
for this sign. The subject property is zoned C-T (Conmercial Transitional) with 
R-4 and R-16 zoning adjoining. Consideration should be given to directing the 
sign away from the residentially zoned areas. if approved. 

2. Dr. Robert Keller -Three Apartment Units. 1311 Seacobeck Street: 

Dr. Robert Keller seeks a special use permit to add three apartment units 
for single persons at 1311 Seacobeck Street. This property is zoned C-H 
{Commercial-Highway) and use to be a part of the old Geroge Washington Motel. 
Currently the complex contains retail shops and apartment units. 

Dr. Keller•s proposal is to close-in a small courtyard area across from 
five existing apartment units, and covert said area into three .apartment spaces. 
This would leave a hallway {underroof) between the existing five units and 
the requested three additional units. 

A copy of a preliminary plan for the additional units including proposed 
parking areas and landscaping is in the Planning Office. The subject property is 
bordered by C-H. R-4 and C-T zoning. The C-T zone is designated on an adjacent 
lot (westside) where Or. Keller•s office building is located (the southwest corner 
of the Augustine Avenue and Thornton Street intersection}. The southside of 
the subject property and Seacobeck Street is comprisedtotally of single-family 
residential uses while the uses on the adjoining east and north sides are 
apartment units or retail sales operations. 



,. 

3. Mr. Hunter Greenlaw - 4 Apartment Units, 401 Hanover Street: 

Mr. Hunter Greenlaw of 401 Hanover Street Partnership seeks a special 
use permit to allow four residential apartments within the existing house located 
at 401 Hanover Street (Old Holloway House). The remaining portion of the house 
will be used as 3 office spaces. The subject property is zoned C-T where offices 
are allowed "by right" and residential dwellings are allowed "by special use pennit . .. 
This property was rezoned "conditionally" and the preferred conditions should be 
implemented prior to building occupancy. These conditions are listed on the attached 
Ordinance number 83-28. 

4. Mr. Hunter Greenlaw - One Apartment Unit, 804 Charles Street: 

Mr. Hunter Greenlaw of 804 Charles Street Partnership seeks a special use 
permit to allow one apartment unit in the existing house located at 804 Charles 
Street (formerly the 408 George Street Chewning House) . The remaining portion 
of this property is to be used as office space. The attached Ordinance number 83-28 
list proffered conditions which must be carried out before occupancy of this 
building . These conditions, as in the case involving 401 Hanover Street, were part 
of a conditional rezoning which included the 401 Hanover Street and 804 Charles 
Street properties. Please refer to these conditions in considering this special 
use permit request . 

. A coov of the planned site improvements involving 401 Hanover Street & 804 
Charies Street may be examined in the Planning Office. 

/ 

5. Mrs. Amy Yuhr Perry - Bed and Breakfast Lodging. Use, 1312 Sophia Street: 

Mrs. AmY Yuhr Perry seeks a special use permit per Sec. 2-7(3)(13) of the 
Zoning Ordinance to allow a bed and breakfast use in their residence at 1312 Sophia 
Street. The Perrys propose to offer two bedrooms in their resi~ence {within Historic 
District) to travelers and tourists on a bed and breakfast basis. 

The attached survey plat and narrative provides additional information 
regarding this proposal. The Ordinance definition of "bed and breakfast use" is as 
follows: 

Bed and Breakfast lodain~: A single family dwelling containing sleeping . 
and breakfast accommo at1ons as an accessory use to the principal use. 
Such lodging shall have no more than five room accommodations for transient 
persons and wherein a charge is normally paid for such accommodations. 

. . ..... 
6. Zoning Ordinance Text Amendment - Nonconforming ·uses" Section 2-5.2(5) : 

It has been brought to my attention that the City Zoning Ordinance does 
not contain provisions which would adequately cover or allow for reconstructing 
11non-confonning uses" which through some emergency, disaster such as fire, floods, 
or related types of catastrophic acts or events may be destroyed. 

To provide for such considerations, I would suggest that Sec. 2-5.2(5) of 
the 11Non-Conforming Uses" provision within the Ordinance be modified to add the 
following language: · 



• 

l 

5. If ~ny building or structur~, with the exception of a single-fa~fly . 
detached dwelling, in which a non-conf~rming use is conducted is damaged 
or destroyed by any casua 1 ty to an extent exceeding fi_fty" (50) percent 

. of its assessed value,·it shall be reconstructed only for a conforming use. 
I I + • • .. • • • '" 4 .. • ~ • • • • • ~ • • • • ·• 

In the event of such· emergency, disaster .or. related . catastrophic : event 
or situation, City Council reserves the .right.to.issue.a special exception 
which would allow for ·the full reconstruction of .the.then non~conforming 
structure and use upon finding .that_such .reconstruction :and use.wi11 ·not, 
to any greater extent, adversely affect the district in ·wfiich such 
structure or use is located. 

Appropriate Ordinance wurding to revise the Code per the above will be formulated 
by the City Attorney for City Council consideration should the Commission recommenrl 
approval of this text amendment. 

Please also refer to the attached current Ordinance section concerning 
.. Non-Conforming Uses. •• 

7. Zonin Ordinance Text Amendment- To allow 11Private .Clubs!' as a·use allowed b 
S ecia Use Permit in the C-D Commercia -Downtown District: 

This text amendment has been requested by the Mount Vernon Club, Inc. which 
seeks to continue to locate their organization in the City's Central Business District, 
as· has been the case -for the past 25 years. Please refer to the attached 1 etter 
from the Mount Vernon Club, .Inc. for additional information regarding this request. 

Currently, .. private clubs" are allowed in the R-8, R-16, R-30 residential 
districts 11by special use permit ~ .. The only commercial zone which allows 11 private 
clubs 11 is C-SC, and only by special use permit. The previous zoning regulations 
allowed private clubs by special use permit in the C-1 (largely the downtown area) zone 
and by right in the old C-2 zone. 

8. Mount Vernon Club, Inc. -Private Club, 402 William Street: 

In conjunction with the above referenced proposed Zoning Ordinance Text 
Amendment to allow 11private clubs 11 by special use permit in the C-D zone, the 
Mount Vernon Club, Inc. seeks a special use permit to allow such use in the property 
located at 402 William Street. This property is owned by Orrick F. Johnson and managed 
by Johnson Real Estate Services. 

A complete data sheet regarding the use of the 402 William Street property 
by the Mount Vernon Club, Inc. is attached for your review. 

The Zoning Ordinance recommends that one parking space be provided for every 
four members of clubs. There is an existing parking lot area (off-street) on the west 
side of the 402 William Street building which accomodates about 30-40 cars. Most of 
said lot is leased to Cablevision of Fredericksburg, Inc.-(408 William Street). 
However, as pointed out in the attached Mount Vernon Club data sheet, the main use 
of the club would be lunch period and after 5:00 P.M. on weekdays (generally after 
hours of peak use by adjacent businesses), and on Sundays at noon. 

-------



9. 

Mr. Jules E11iott .seeks site plan approval in order to develop 12 townhouse 
units on the tract within the 300 block (northside) of Lafayette Boulevard. Four groups 
with three townhouses each are proposed with two parking spaces per unit. 

The subject property is now zoned C-0 (Commercial-Downtown) and a special 
use permit was obtained by Mr. Elliott in May 1984 to allow the development of 
the townhouse complex. Mr. Elliott proposed owner-occupied units, and the 
Commission conditioned that a brick or other appropriate wall or fencing be 
provided around the perimeter of the project. Originally, 20 units were proposed 
for this tract. However, at the urging of the Commission the project density 
was reduced to twelve units. 

Attached is a memorandum from the Engineering Department recommending 
action of this site plan subject to the conditions outlined. Particular attention 
should be given to landscaping and drainage provisions for this site. 

The overall plan for this tract also calls for renovation of the large 
·· existing building at 307 Lafayette Boulevard and relocation of the one-story 

residential structure at 305 Lafayette Boulevard. 

A copy of the site plan may be examined in the Planning Ofl ice . 
. . . . ; . 

10. Consideration for Zoning Map Amendment (R-4 to R-8) -Adair Street area: 

. This request was to rezone from R-1 (R-4) to R-8 the property at 109 
Adair Street, upon which a dwellin~ which appears to be a duplex structure has 
been constructed. The R-1 (now R-4) zone permits only single family detached 
dwellings by right. 

The Planning Commission tabled this request at its regular May, 1984 
meeting in order to review the surrounding area and adjacent uses. This review 
revealed that within the immediate area there existed a number of townhouse-type 
and multifamily untis (100-118 Adair Street ~ F ' F 3 ' I il · containing 
10 and 4 units respectively). These units were grandfathered. The new R-8 
'classification was viewed as a possible zoning district ~mich would reflect said 
surrounding existing uses. The R-8 zone encourages a mixture of single family 
detached and single family attached units. 

At its July meeting, the Planning Commission decided to re-adverti se 
this request in order to notify area property owners that the entire Adair Street 
area would be considered for a change in zoning. 

Major consideration should be given to the impact this rezoning would 
~ave on the surrounding area. Changing the zoning on parcels already developed 
should not cause any noticeable increase in traffic, noise, ect. However, it 
should be noted that Adair Street is immediately adjacent to a sound single-family 
residential area (Brown's Subdivision) which have a number of vacant lots yet to 
be developed. Additionally, consideration as to whether or not a rezoning of this 
sort would bea·precedent of potentially negative consequences given the circumstances 
surrounding the 109 Adair Street structure. 
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IF II 

This request involves rezoning fro1n C-T to C-H and I-1 the property 
described above in accordance with the predominant existing uses within this 
particular area. Although the C-T zone was originally designated along the 
southside of lafayette Boulevard between the river and Willis Street, 
adjustments should be made within at least a three block area along the south 
side of lafayette Boulevard between Charles Street and the overhead truss bridge 
mentioned above. 

Within this area, existing uses include (fr:pm east to west) Commonwealth 
Gas Company property, City-owned property including the Burke-Hudson buildi ng, 
several retail ~ales buildings and shops. a monument sales operation, two gas 
stations and a residence. The C-H zone would be more appropriate for the area 
between the overhead truss bridge and the· Burke-Hudson building, while the 1-1 
zone could be designated on the remaining areas. This would .also coincide with 
current zoning directly across the street on lafayette Boulevard (north side). 

A map reflecting proposed changes in zoning for this area can be examined 
in the Planning Office. 





ORDINANCE 87-40

IT IS HEREBY ORDAINED by the City Council of the City of

Fredericksburg, Virginia, that Chapter 17 of the City Code, relating to

zoning, is hereby amended as follows: ^

I. That a new Division 5.3 be added to Article II (Zoning) of
Chapter 17 as follows:

"DIVISION 5.3

R -1 RESIDENTIAL DISTRICT

17.2-5.3 Purpose and Intent

The R-1 District is established to provide for single family
detached dwellings at a density not to exceed two (2) dwelling \inits
per acre, to allow other selected uses which are compatible with the
low density residential character of the district, and to implement the
stated purposes and intent of this Chapter. The application of this
district shall be compatible with the residential development of
currently vacant land area into subdivisions of ten (10) acres or more.

17.2-5.4 Permitted Uses

1. Single family detached dwellings

2. Accessory uses, including detached carports and garages,
tool sheds, children's playhouses, and doghouses.

17.2-5.5 Special Permit Uses

1. Cemeteries

2. Churches, chapels, synagogues, temples, and other
places of worship

3. Cluster residential subdivisions

4. Colleges and universities

5. Libraries

6. Musetuns and shrines

ordzone - Page 1



7. Plant nurseries, excluding the sale of nursery products
^  on premises

c^eAi
8. Day care homes

9. Private schools and related uses

10. Public schools, parks, playgrounds, athletic fields and
^  related uses

relating to 11. Public utility uses

12. Swimming pools, private

17.2-5.6 Density, Lot Size, Bulk, Open Space and Other
Requirements

Lng) of

The maximum density, lot size, open space, bulk, and all
other regulations and requirements for this district shall be
the same as those set forth for the R-2 Residential District

in Division 6, Article 2, of this Chapter."

That a new Division 8.9 be added to Article 2 (Zoning) of Chapter
follows:

amily
tig units "DIVISION 8.9

R-12 RESIDENTIAL DISTRICT
"^^t the
/ot ^nis

t of 17.2-8.9 Purpose and Intent
es or more.

The R-12 District is established to provide for a planned
mixture of single family attached and multiple family
dwelling types at a density not to exceed twelve (12)
dwelling units per acre. Compatible development in this
district shall be sensitive to existing land physiography,

d garages, adequate public facilities and infrastructures,
us. transportation access requirements and vulnerable

'environmental features in achieving optional sitings of
dwellings, open space, recreational and community facilities,
and transportation systems. This District and density shall
not be encouraged within that part of the City covered by the
Comprehensive Plan Amendment, adopted by City Co\mcil on Jtine

her 30, 1987, where residential density shall generally not
exceed eight (8) \inits per acre.

17.2-8.10 Permitted Uses

1. Single family attached dwellings

2. Multiple-family dwellings

3. A mixture of single family attached and multiple family
V
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dwelling types

A. Accessory uses, including tool sheds, children's
playhouses, doghouses and parking garages (when planned and
constructed in concert with principal dwelling development
program).

5. Governmental uses

17.2-8.11 Special Permit Uses

1. Cemeteries

2. Churches, chapels, synagogues, temples and other places
of worship

3. Colleges and universities

A. Libraries

5. Musexjuns and shrines

6. Day care JiemSs'

7. Private schools and related uses

8. Public schools, parks, playgrounds, athletic fields and
related uses

9. Public utility uses

10. Swimming pools, private

11. Commercial swimming pools and tennis courts

12. Cultural art centers and related facilities

13. Conference centers and retreat houses operated by
religious or non-profit organizations

lA. Boarding houses

15. Rooming houses

16. Nursery schools

17. Post offices

18. Fire stations

19. Golf courses

>^20-; Day caie ceiiLeis ̂
V  ■
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21. Hospitals

22. Housing for the elderly

23. Institutional housing

24. Funeral chapels

25. Private clubs

26. Conrawmity association facilities

27. Dormitories

28. Fraternity/sorority houses

29. Parking lots

30. Parking garages

31. Nursing homes

32. Accessory uses to the uses set forth in this Section,
when developed subsequent to principal dwelling
development program

17.2-8.12 Maximum Density

Maximum density shall be twelve (12) dwelling units per acre.

17.2-8.13 Lot Size Requirements

1. Minimum district size - five (5) acres, but subject to
the waiver provisions set forth in Section 17.2-8.16 of this
Chapter.

2. Minimum lot area

A. Single family attached dwellings: 1600 sq. ft.

B. Multiple family dwellings: Adequate with respect to
physiographic, air, solar, and environmental
characteristics of lot and their relationship to
adjoining properties.

C. Non-residential uses: 10,000 sq. ft.

3. Minimum Unit Width: 18 feet

4. Minimum Lot Width

A. Single family attached dwellings: 18 feet

B. Multiple family dwellings: Not regulated
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C. Non-residential uses

(1) Interior Lot: 75 feet

(2) Corner Lot: 100 feet

5. VJhere a lot is to be subdivided into individual lots for
the sale of single family attached dwelling units:

A. Lot lines shall conform with party wall centerlines

B. A privacy yard, having a minimum of 200 square feet,
shall be provided on each lot.

17.2-8.14 Bulk Regulations

1. Maximum building height

A. single family attached dwellings: AO feet

B. Multiple family dwellings and other structures: 60
feet

2. Minimiim yard requirements

A. Single family attached dwellings

(1) Front yard: 12 feet

(2) Side yard: 15 feet

(3) Rear yard: 25 feet (Decks on townhouses may
encroach in required real yard areas).

B. Multiple-family dwellings and all other structures

(1) Front yard: 25 feet

(2) Side yard; 25 feet

(3) Rear yard: 35 feet

3. A maximum floor area ratio (FAR) equal to 0.70 shall
apply to uses other than residential.

17.2-8.15 Open Space

Twenty-five percent (25%) of the gross area shall be
landscaped open space.

17.2-8.16 Additional Regulations

1. No more than eight (8) single-family attached
(townhouse) units shall be included in any one physically
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contiguous grouping,

2. Where adjacent property is zoned under a district other
than R-12, all buildings shall be set back at least AO feet
from the common property line.

3. Single-family attached (townhouses) dwelling groups
shall be separated from one another by a minimum of 20 feet
between front and real lot lines and end \mit side yard lot
lines.

A. Where a group of single-family attached dwelling \mits
are adjacent to a private drive, parking area, or walkway
intended for the common use of the development's occupants,
there shall be a minimum building set back of 15 feet from
the drive, area, or walk.

5. Development in the R-12 District shall require site plan
approval as set forth in Division 23 of this Chapter.

6. In the R-12 District, open space, recreational
facilities, private streets, walkways and parking areas, and
other common areas shall be maintained by and be the sole
responsibility of the developer-owner of the R-12 District
development until such time as the developer-owner conveys
such common area to a non-profit (homeowners') entity
consisting of at least all of the individual owners of the
dwelling units in the development.

The land shall be conveyed to and be held by the non-profit
entity solely for the recreation, open space, private access
easements, circulation, and parking purposes.

The conveyance from the developer-owner to the non-profit
entity shall include restrictions and covenants requiring
that the failure to pay any tax assessments, charges and
costs of maintenance of such common areas shall constitute a
pro-rata lien upon the individual dwelling lots of those
owners who fail to pay and that such lien shall be inferior
only to taxes and recorded trusts. Further, the covenants
shall specify the means by which the non-profit entity
shall govern and manage itself and maintain building
exteriors, landscaping, lighting, recreation areas, walkways,
parking areas, and travelways.

All deed restrictions, covenants, non-profit (homeowners')
entity incorporation documents, and other information related
to such conveyance shall be prepared by the developer-owner
and presented at the time of plat and plans submission for
approval by the City Attorney.

7. The City Co\mcil may, upon recommendation of the Planning
Commission or its agent, approve a special exception waiving
the minim\im district size requirement for the R-12 District
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only if:

A. Such lot does not adjoin any other lot or parcel of
land that is all or partially owned by the same person
applying for such special exception; or

B. Such lot has not been reduced in width or area to a

width or area below the minimum requirements set forth
in this Division; and

C. The owner demonstrates that (1) consolidation with
adjacent lots represents an undue economic hardship or
physical impossibility, and (2) the proposed development
will not have a deleterious effect on contiguous
properties.

8. Multiple family dwelling units shall be separated from
one another by a distance not less than the height of the
tallest residential structure.

9. All refuse shall be contained in completely enclosed
facilities.

10. On a comer lot, no curb cut shall be located closer than
75 feet to the curb line extended from the comer.

11. No curb cut shall be located closer than 30 feet to a

side or rear lot line, unless a common curb cut serves
adjacent uses, and in no instance shall the distance between
separate curb cuts serving adjacent uses be less than 60 feet.

12. A freestanding use shall have no more than two curb
cuts on any single right-of-way, and such curb cuts shall
have a minimixm distance of 60 feet between them.

III. This ordinance shall be effective immediately.

First Reading: November 10. 1987

Second Reading: November 2A. 1987

Approved as to Form:
Cit:y AttorrAttorn

Certificate:

ey

Clerk's Certificate

certify that I am^lerk of the Council of the City of
Jredericksburg, Virginia, and that the -

a true copy of

® aeeting of City Council
which a quorum waspresent and voted.

and the official
seal of the City.
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Chapter 10 
 

Zoning Map and Text Amendments 
 

10-100 Introduction 
 

The uses that may be allowed on land may be changed either by amending the regulations of the zoning district 
in which the land is situated (a zoning text amendment) or by amending the zoning map and changing the zoning 
district in which the land is situated (a zoning map amendment, more commonly referred to as a rezoning). This chapter 
primarily addresses zoning map amendments (rezonings).   

 
The zoning and rezoning of land is wholly legislative, and cannot be accomplished in any fashion other than by 

an appropriate ordinance or map amendment. See Laird v. City of Danville, 225 Va. 256, 302 S.E.2d 21 (1983). 
 
One who owns land always faces a possibility of it being rezoned. Cole v. City Council of City of Waynesboro, 218 Va. 

827, 241 S.E.2d 765 (1978). There is “no vested property right in the continuation of the land’s existing zoning 
status. [citations omitted].” Board of Supervisors of Stafford County v. Crucible, Inc., 278 Va. 152, 160, 677 S.E.2d 283, 287 
(2009). However, the policy that permissible land use should be reasonably predictable assures a landowner that the 
uses will not be changed suddenly, arbitrarily or capriciously, but only after a period of investigation and community 
planning, and only where circumstances substantially affecting the public interest have changed. Cole, supra. This 
“stability and predictability in the law serve the interest of both the landowner and the public.” Board of Supervisors of 
Fairfax County v. Snell Construction Corp., 214 Va. 655, 659, 202 S.E.2d 889, 893 (1974). 

 
Typically, a zoning map amendment either upzones or downzones the land. An upzoning is the rezoning of land that 

increases the permitted intensity of use or development by right, and it may include an increase in permitted density. 
A downzoning is the rezoning of property that reduces the permitted intensity of use or development by right, 
including a reduction in permitted density. Board of Supervisors of Culpeper County v. Greengael, LLC, 271 Va. 266, 626 
S.E.2d 357 (2006). Land may also be upzoned or downzoned by a zoning text amendment by liberalizing or 
restricting, respectively, the by-right uses in the zoning district.  
 

Eight Key Terms and Principles 

 Zoning text amendments change the zoning regulations. 

 Zoning map amendments change the zoning district in which the land is situated; commonly referred to as a rezoning. 

 Zoning text and map amendments are legislative acts of the governing body. 

 Upzonings are usually rezonings (though an upzoning may be achieved by a zoning text amendment) that increase the 
permitted intensity of use or development by right, including an increase in density. 

 Downzonings are usually the rezoning of property (though a downzoning may be achieved by a zoning text amendment) 
that decreases the permitted intensity of use or development by right, including a reduction in permitted density. 

 A denied upzoning is lawful if it is fairly debatable that the existing zoning is reasonable, even if the proposed zoning is 
also reasonable. 

 Downzonings are lawful if they are comprehensive in their scope; piecemeal downzonings are lawful only where there is 
a change in circumstances, a mistake in fact, or fraud. 

 Zoning decisions should be based on sound zoning principles, seeking to achieve the purposes of zoning listed in 
Virginia Code § 15.2-2283 and based on the factors articulated in Virginia Code § 15.2-2284.       

 
Upzonings are by far the more common type of rezoning and are typically initiated by the landowner. The 

analysis beginning in section 10-300 is presented in the context of cases in which, in most cases, applications for 
upzonings were denied. Downzonings are less common and are typically initiated by the locality. The analysis 
beginning in section 10-400 examines those cases that have considered whether a downzoning was comprehensive 
or piecemeal. Section 10-500 re-examines the cases in section 10-300 in the context of the reasonableness of the 
zoning decision at issue under the fairly debatable test, which is the test by which the validity of a zoning decision 
(most often, a denied upzoning) would be considered by the courts.   
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10-200 Initiation of the process 
 
 Zoning text and zoning map amendments can be initiated by the locality or by a landowner or his or her 
authorized representatives. 
 

10-210 Zoning text amendments 
 
Zoning text amendments must be initiated by a resolution of intent adopted by the governing body or a motion 

adopted by the planning commission. Virginia Code § 15.2-2286(A)(7); Ace Temporaries, Inc. v. City Council of the City of 
Alexandria, 274 Va. 461, 649 S.E.2d 688 (2007) (multiple amendments of the same zoning text each require their 
own resolution or motion to initiate the process). The resolution or motion must state the public purposes for the 
proposed action. Virginia Code § 15.2-2286(A)(7). It is sufficient for the resolution to merely recite the purposes set 
forth in Virginia Code § 15.2-2286(A)(7) (public necessity, convenience, general welfare, or good zoning practices), 
rather than state specific, independent purposes. County of Fairfax v. Southern Iron Works, Inc., 242 Va. 435, 410 S.E.2d 
674 (1991). However, it need not necessarily state the exact language of the statute provided that a statement of 
public purpose is given. In re Zoning Ordinance Amendments by the Board of Supervisors of Loudoun County, 67 Va. Cir. 462 
(2004).   

 
The text of the proposed zoning ordinance need not be available when the resolution of intent or the motion to 

initiate a zoning text amendment is adopted. Virginia Code § 15.2-2286(A)(7); see Ace Temporaries, supra, (the “General 
Assembly did not include a requirement in Code § 15.2-2286(A)(7) that the text of an amendment be in written 
format at the time of initiation”); In re Zoning Ordinance Amendments Enacted by the Board of Supervisors of Loudoun County, 
67 Va. Cir. 462 (2004).   

 
When adopting a zoning text amendment, the governing body need not have the full text of the proposed 

ordinance before it when it takes action if the materials before the governing body are sufficiently clear as to what it 
is adopting. Southern Iron Works, Inc., 242 Va. at 445-46, 410 S.E.2d 680-81 (holding the board of supervisors did not 
unlawfully delegate legislative power to staff in directing it to compile the text supplement setting forth the text 
amendment, where the staff made no substantive changes to what the board adopted). 

 
10-220 Zoning map amendments 
 
Zoning map amendments (rezonings) are initiated by petition of the owner of property, a contract purchaser with 

the owner’s consent, or the owner’s agent. Virginia Code § 15.2-2286(A)(7) provides in part that a zoning map 
amendment (“rezoning”) may be initiated:  

(iii) by petition of the owner, contract purchaser with the owner’s written consent, or the owner’s 
agent therefore, of the property which is the subject of the proposed zoning map amendment, addressed to the 
governing body or the local planning commission, . . . (italics added) 

Zoning map amendments also may be initiated by the governing body or the planning commission. Virginia 
Code § 15.2-2286(A)(7).   

 
10-221 General requirements 
 

Within business 10 days after a rezoning application is submitted, the locality must submit the proposal to 
VDOT if the proposal will substantially affect transportation on state-controlled highways. Virginia Code § 15.2-
2222.1(B). The rezoning application must include a traffic impact statement if required by local ordinance or VDOT 
regulations. Virginia Code § 15.2-2222.1(B).   

 
Within 45 days after its receipt of the traffic impact statement, VDOT must either provide written comment on 

the proposed rezoning to the locality or schedule a meeting with the locality’s planning commission or other agent 
(to be held within 60 days after VDOT received the traffic impact statement) and the applicant to discuss potential 
modifications to the proposal to address concerns and deficiencies. Virginia Code § 15.2-2222.1(B). VDOT must 
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complete its initial review of the rezoning proposal within 45 days, and its final review within 120 days, after it 
receives the rezoning proposal from the locality. Virginia Code § 15.2-2222.1(B).     
 
  10-222 Consent requirements  

 
As noted in section 10-220, Virginia Code § 15.2-2286(A)(7)(iii) provides in part that a zoning map amendment 

may be initiated “by petition of the owner, contract purchaser with the owner’s written consent, or the owner’s agent 
therefore, of the property which is the subject of the proposed zoning map amendment.” What does that mean, especially when 
the parcel proposed to be rezoned is but one parcel that is subject to a single set of proffers or is part of a planned 
development?  

 
In Town of Leesburg v. Long Lane Associates, 284 Va. 127, 726 S.E.2d 27 (2012), the Virginia Supreme Court held 

that a locality does not need to obtain the consent of a neighboring property owner to rezone a parcel that was 
originally part of an undivided property that was previously rezoned and subject to a single set of proffers. The 
Court concluded that the owner of the neighboring property has no vested right in its expectation that the 
neighboring property would continue to develop in accordance with the prior proffered zoning, which existed at the 
time the landowner purchased its property and developed it in accordance with the prior proffers. The Court also 
concluded that Virginia Code § 15.2-2303(A) does not require that all successors in title agree or consent to any 
portion of the subdivided land being thereafter rezoned.  

 
Related to the issue before the Virginia Supreme Court in Long Lane Associates, Virginia Code § 15.2-2302 allows 

a landowner subject to proffered conditions to apply to amend the proffers after providing written notice of the 
application to the owners of other parcels subject to the same existing proffers. The notice must be provided within 
10 days after receipt of the application as provided in Virginia Code § 15.2-2204(H). Virginia Code § 15.2-2302. See 
also section 11-380. The reasoning of the Virginia Supreme Court in Long Lane Associates would appear to apply to 
rezonings pertaining to planned developments as well.  
 
10-300 The relevant factors to be considered in a rezoning 
 
 Virginia Code § 15.2-2284 states that zoning ordinances and districts must be drawn and applied by reasonably 
considering the following:  
 

 The existing use and character of property. 
 

 The comprehensive plan. 
 

 The suitability of the property for various uses. 
 

 The trends of growth or change. 
 

 The current and future requirements of the community as to land for various purposes as determined by 
population and economic studies and other studies. 

 

 The transportation requirements of the community. 
 

 The requirements for airports, housing, schools, parks, playgrounds, recreation areas and other public services. 
 

 The conservation of natural resources, the preservation of flood plains, the protection of life and property from 
impounding structure failures, the preservation of agricultural and forestal land and the conservation of 
properties and their values. 

 

 The encouragement of the most appropriate use of land throughout the locality. 
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 Every proposed rezoning should be accompanied by an analysis of how the amendment satisfies one or more of 
the factors listed above. Some of these factors are closely related to one another and are considered together below. 
A locality is not required to consider all nine factors in each zoning decision. Many of these factors may be 
addressed in the comprehensive plan and, in that case, the locality’s analysis may focus on whether the proposed 
rezoning is consistent with the plan.    

 
 One of the central themes running through this section is that the reasonableness of the existing zoning is 
critical to the analysis and the application of these nine factors. No single factor is necessarily determinative. The 
cases cited below appear repeatedly throughout the various factors discussed. 
 

Summary of the Relevant Factors in a Rezoning and How Courts Have Looked at Those Factors 

Factor Courts’ Perspectives 
Existing use and character of the property Relevant to understanding whether existing use and zoning is 

reasonable; courts also will look at the abutting property 

Consistency with the comprehensive plan Critical factor, not only as to use and density, but other elements of 
the plan; decision consistent with the plan likely to be found 
reasonable; decision inconsistent with the plan not necessarily 
unreasonable because other factors in play 

Suitability of the property for various uses; 
encouragement of most appropriate uses 

Both the relative value of the property under the existing and 
proposed zoning, and the economic feasibility of developing under 
the existing zoning were key factors in a number of older cases; 
though still relevant, factor appears to play a lesser role in more 
recent cases 

The trends of growth or change The change in the character of an area since the existing zoning was 
established is a critical factor; courts have shown willingness to 
protect established neighborhoods even if change is occurring 
outside the neighborhood 

Current and future requirements of the community 
for using land for various purposes as determined by 
population and economic studies and other studies 

Reliance on this factor requires more than a decision-makers’ belief 
that “we have too much (e.g., commercial/industrial) zoning” or 
“we need more (e.g., commercial/industrial) zoning”; studies are 
required to show what the needs of the community are; cannot be 
relied upon to squelch competition 

The transportation requirements of the community; 
the requirements for airports, housing, schools, parks, 
playgrounds, recreation areas and other public 
services 

Adequate public facilities are key factors in a zoning decision and 
the importance of these factors will only continue to grow, 
particularly with the new requirements that transportation planning 
be incorporated into the locality’s comprehensive plan and VDOT 
play a more direct role; if the existing zoning is reasonable, the 
courts are likely to affirm a denied upzoning on the ground that 
impacts to public facilities are not addressed  

The conservation of natural resources, the 
preservation of flood plains, the preservation of 
agricultural and forestal land and the conservation of 
properties and their values 
 

These factors have not been directly addressed in the case law; 
issues related to these factors have been discussed when considering 
the suitability of property for various uses and the trends of growth 
or change (see above) 

 
 10-310 The existing use and character of the property 

 
The existing use and character of the property is an important factor that is key to understanding whether the 

existing use and zoning is reasonable. The courts have considered the use and character of not only the property 
subject to the upzoning, but also of the abutting and nearby property. 

 
If abutting parcels are zoned or used similarly to the subject parcel, the existing zoning may be found to be 

reasonable. Gregory v. Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999) (abutting parcels, as 
well as the subject parcel, were zoned agricultural and in agricultural use, where residential zoning was sought); 
Patrick v. McHale, 54 Va. Cir. 67 (2000) (where residential zoning was sought, existing agricultural zoning was 
reasonable even though abutting properties on two sides were zoned residential, where two other abutting 
properties were zoned agricultural).   
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 10-320 Consistency with the comprehensive plan 
 
 Whether a proposed rezoning is consistent with the comprehensive plan is perhaps the most important 
consideration in modern zoning decision-making. It is important to remember that consistency pertains not only to 
the use, but also to many other policies in the comprehensive plan. Note also that although this section breaks out 
each of the factors identified in Virginia Code § 15.2-2284, the breadth and scope of the Albemarle County 
comprehensive plan incorporates a number of the factors to be considered in a zoning decision. See chapter 9 for a 
discussion of the role of the comprehensive plan.  

 
If the existing density or use is consistent with the comprehensive plan, a decision to deny an upzoning should 

be upheld. Board of Supervisors of Roanoke County v. International Funeral Services, 221 Va. 840, 275 S.E.2d 586 (1981) 
(adding that, where both the existing and the proposed uses are reasonable, the locality may retain the use permitted 
under the existing zoning even if the proposed use is more appropriate or even the most appropriate use of the 
land); Atlantic Town Center Development Corp. v. Accomack County Board of Supervisors, 94 Va. Cir. 35 (2016) (denial to 
rezone from agricultural to residential was upheld and not necessarily unreasonable, even though the application was 
consistent with the comprehensive plan; the “test for arbitrary and capricious is not wholly based upon compatibility 
with a comprehensive plan. The plan may create expectations in the mind of the landowner but it is the Board’s 
acceptance or denial of the applicant’s specific plan that is at issue”); Williams v. Board of Supervisors of Fairfax County, 
1996 Va. Cir. LEXIS 528 (1996) (even though the property was more valuable if developed under the proposed 
zoning and the proposed zoning better met the county’s demand for affordable housing, the existing zoning was 
consistent with the comprehensive plan and reasonable); Turock Estate, Inc. v. Thomas, 7 Va. Cir. 222 (1984) 
(upholding denial of rezoning from R-4 (multiple residence) to C-2 (limited commercial), even though land had 
previously been zoned C-2, because decision was reasonably based on the city’s plan for the neighborhood that 
recommended that revitalization be achieved by devoting as much land as possible to housing and concentrating 
commercial uses only to limited areas).   

 
If the existing zoning is inconsistent with the use identified in the comprehensive plan, the existing zoning is not 

necessarily unreasonable if other factors justify the denial of the rezoning. Gregory v. Board of Supervisors of Chesterfield 
County, 257 Va. 530, 514 S.E.2d 350 (1999); City Council of City of Salem v. Wendy’s of Western Virginia, Inc., 252 Va. 12, 
471 S.E.2d 469 (1996); Patrick v. McHale, 54 Va. Cir. 67 (2000) (where residential zoning sought, agricultural zoning 
was reasonable even though the comprehensive plan provided for residential zoning in the area, where a significant 
portion of the area within the plan area was still zoned agricultural).   
 
 If the existing zoning is inconsistent with the comprehensive plan, and the proposed density or use is consistent 
with the comprehensive plan, a decision to deny an upzoning should nonetheless be upheld if other factors 
delineated in Virginia Code § 15.2-2284 are not satisfactorily addressed, such as: 
 

 The applicant fails to adequately address explicitly identified impacts from the project by not proffering cash as 
articulated in the comprehensive plan to address the pro rata share of impacts caused by the proposed zoning on 
the future cost of public facilities. Gregory v. Board of Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 
350 (1999) (applicant failed to make cash proffer as outlined in the comprehensive plan; cash proffer intended 
to address the per lot share of the county’s cost to provide public facilities such as schools, roads, parks, libraries 
and fire stations, existing zoning shown to be reasonable). 

 

 The existing zoning is shown to be reasonable, based on specific and well-articulated evidence. Gregory, supra;  
City Council of City of Salem v. Wendy’s of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 (1996). 

 

 The proposed density or use would adversely affect the existing neighborhood. Board of Supervisors of Fairfax 
County v. Jackson, 221 Va. 328, 269 S.E.2d 381 (1980). 
 

 The proposed density or use fails to satisfy other comprehensive plan guidelines for the rezoning, such as the 
minimum size of the zone. Hertz v. Fairfax County Board of Supervisors, 37 Va. Cir. 508 (1992). 
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 The proposed density or use is premature, based upon specific, objective timing criteria stated in the 
comprehensive plan. Board of Supervisors of Loudoun County v. Lerner, 221 Va. 30, 267 S.E.2d 100 (1980); see Cussen 
v. Frederick County Board of Supervisors, 39 Va. Cir. 561 (1990) (denial of upzoning upheld where the existing 
zoning was found to be reasonable and the comprehensive plan merely provided that new development in the 
urban area may be approved “when utilities and roads with sufficient capacity have been provided”). 

 

 The proposed use or density is premature because the subject parcel is in an area whose uses are still devoted to 
the existing zoning. Patrick v. McHale, 54 Va. Cir. 67 (2000).  

 
If the existing zoning is inconsistent with the comprehensive plan, and the proposed density or use is 

inconsistent with the comprehensive plan, a decision to rezone the property to a different use or density that is 
consistent with the comprehensive plan should be upheld. Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 
300 S.E.2d 79 (1983) (upholding rezoning to residential classification consistent with the comprehensive plan, where 
applicant sought rezoning to commercial use; unaddressed traffic and access issues). 
  
 10-330 The suitability of the property for various uses; the encouragement of the most appropriate use 

of land throughout the county 
 

There appear to be two classes of cases that fall under these combined, related categories – those pertaining to 
the relative value and the potential development of the land under its existing zoning and the proposed zoning, and 
those that pertain to the economic feasibility of developing under the existing zoning. These combined categories 
are also related to certain elements of the trends of growth or change discussed in section 10-340.   
 

10-331 Relative value/potential development of the land under its existing zoning and the 
proposed zoning  

 
The Virginia Supreme Court has said that in judging the reasonableness of an existing zoning classification, 

consideration should be given to economic factors. Town of Vienna Council v. Kohler, 218 Va. 966, 244 S.E.2d 542 
(1978). The relative value of the land under its existing zoning and the proposed zoning has been a factor considered 
by the courts to determine the reasonableness of the existing zoning, but it is a factor whose weight appears to have 
diminished over the past 30 years. 

 
In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 S.E.2d 33 (1975), one of several factors 

considered by the Virginia Supreme Court in concluding that the existing, lower-density residential zoning was 
unreasonable was evidence that the land would be worth $2,445,000 more if it was rezoned to the proposed zoning 
(the evidence also showed, however, that the owners could develop under the existing zoning and not lose money). 
In Board of Supervisors of Fairfax County v. Allman, 215 Va. 434, 211 S.E.2d 48 (1975), the Court observed that the 
existing residential zoning was unreasonable, where a more intensive residential zoning classification was sought, 
because the land would be worth $2,467,000 more if it was rezoned (“It was clearly established that the property is 
suitable for a more valuable use than RE-1 . . .”). However, in the more recent Gregory v. Board of Supervisors of 
Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999), the Court found that the potential development of the 30-
acre tract at issue under existing zoning into two or three lots was a reasonable use of the land, where an 81-lot 
subdivision was sought under the proposed zoning. 
 

In Runion v. Board of Supervisors of Roanoke, 65 Va. Cir. 41 (2004), a challenge to an approved upzoning, neighbors 
contended that the board’s upzoning of a 22.75-acre tract of land from agricultural rural (“AR”) to residential single 
family (“R-1”) was contrary to the community plan, bore no reasonable relation to the public health, safety or 
general welfare, and failed to address community impacts. The circuit court upheld the board’s decision as 
reasonable, finding that under the AR zoning, the tract could be developed with 38 units with multiple driveway 
connections to an existing public street, and with no proffers. Under R-1 zoning, the tract could be developed with 
44 units, but with more controlled access to the public street, and with proffers for fencing, easements, dedication of 
land, design review and a limitation on logging. In addition, the court found that the R-1 zoning reasonably 
comported with the community plan and that it was in line with the scheme of development in the neighborhood. 
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 10-332 Economic feasibility of developing land under existing zoning  
 

In some older cases, the courts considered the economic feasibility of developing under existing zoning as 
evidence of the existing zoning’s unreasonableness. In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 
S.E.2d 33 (1975), the cost of development under the existing lower-density zoning was one of several factors 
considered by the Virginia Supreme Court in concluding that the existing zoning was unreasonable. The 
comparatively higher per-unit cost of development under the existing zoning made higher-density development 
extremely feasible and reasonable. Note, however, that there was also evidence that the owners could develop under 
the existing zoning and not lose money.  

  
In Boggs v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 S.E.2d 508 (1971), the Court found that it was 

economically unfeasible to develop the land under its existing residential zoning (the county conceded that the 
existing residential zoning in an emerging commercial area was inappropriate), noting that the owners would have to 
spend $185,000 to make extensive on-and-off site improvements, particularly for drainage, before they could 
develop under the existing zoning. See also City Council of the City of Fairfax v. Swart, 216 Va. 170, 217 S.E.2d 803 
(1975) (uncontradicted evidence that it was economically unfeasible to develop 3.285 acre parcel under existing 
single family residential zoning where nearby parcels were zoned for high density residential or commercial uses); 
County Board of Arlington County v. God, 216 Va. 163, 217 S.E.2d 801 (1975) (developing parcels for single family 
residential use, where surrounding area zoned and devoted to apartment uses, was economically unfeasible). 
 
 10-340 The trends of growth or change 
 

The case law makes it readily apparent that the trends of growth or change in the vicinity of the land subject to a 
rezoning application are a common and key consideration in a zoning decision.  

 
10-341 The change in the character of an area 

 
The change in the character of an area since the existing zoning was established is an important factor that may 

show the unreasonableness of the existing zoning. Boggs v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 
S.E.2d 508 (1971) (existing single family residential zoning was unreasonable where “fantastic” change had occurred 
in the character of the area, with more than 33 rezonings from single family residential to apartments and 
commercial); County Board of Arlington v. God, 216 Va. 163, 217 S.E.2d 801 (1975) (existing single family residential 
zoning was unreasonable where the zoning was established in 1950 and since then the block on which the owner’s 
parcels were located were almost entirely zoned and devoted to apartment uses). 
 
 10-342 Protecting an established stable neighborhood may buck a perceived trend 
  

Evidence that a specific neighborhood is an established and stable neighborhood may successfully counter 
evidence of the trends of growth or change over a broader area.   

 
Thus, where the existing zoning is residential and the proposed zoning is commercial or industrial, or even a 

more intensive residential use, protecting the viability of an existing residential neighborhood is an important factor 
that will show the reasonableness of the existing zoning. City Council of the City of Salem v. Wendy’s of Western Virginia, 
Inc., 252 Va. 12, 471 S.E.2d 469 (1996) (residential neighborhood was old, beautiful, tree-lined, with good housing 
stock, even though commercial and industrial development was occurring on its periphery); Board of Supervisors of 
Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 79 (1983) (expansion of commercial zoning would destabilize and 
disrupt stable residential communities); Board of Supervisors of Fairfax County v. Jackson, 221 Va. 328, 269 S.E.2d 381 
(1980) (existing residential zoning classification was reasonable in face of request for rezoning that would allow 
smaller residential parcel sizes, where the existing zoning reflected the land use in the area, there had been no major 
rezonings, subdivisions or resubdivisions of lands in the immediate area in over 20 years, and the rezoning would 
establish a precedent that would have an adverse impact on a stable, established residential subdivision). 
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 10-343 How potentially conflicting evidence may be evaluated 

 
Whether relied upon to support or overturn the decision of the locality, the character of the surrounding 

neighborhood is routinely identified by the courts to support their decision:  
 

 Where the evidence describing the character of the existing neighborhood and current and future trends is such 
that the existing and the proposed zoning are both appropriate, the locality has the prerogative to choose the 
applicable classification. City Council of City of Salem v. Wendy’s of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 
(1996); Board of Supervisors of Fairfax County v. Jackson, 221 Va. 328, 269 S.E.2d 381 (1980). 

 

 Where the evidence describing the character of the existing neighborhood is such that the parcel is in a 
transition area between different zoning districts, the governing body may draw a boundary line somewhere 
provided it does so in a reasonable manner. Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 
79 (1983) (reasonably drawn); Town of Vienna Council v. Kohler, 218 Va. 966, 244 S.E.2d 542 (1978) (unreasonably 
drawn). 

 

 Where the character of the neighborhood has changed to such an extent that the existing zoning is unreasonable 
and development of the parcel under the existing zoning is economically unfeasible, the existing zoning may be 
found to be unreasonable, especially where there is insufficient evidence produced by the locality of the existing 
zoning’s unreasonableness to make the issue even fairly debatable. City Council of the City of Fairfax v. Swart, 216 
Va. 170, 217 S.E.2d 803 (1975); County Board of Arlington County v. God, 216 Va. 163, 217 S.E.2d 801 (1975); Boggs 
v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 S.E.2d 508 (1971). 

 

 Where the proposed zoning is consistent with the comprehensive plan, but the character of the neighborhood is 
such that it was consistent with the existing zoning, the existing zoning will be found to be reasonable. Gregory v. 
Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999); Patrick v. McHale, 54 Va. Cir. 67 
(2000); Custer v. City of Harrisonburg, 44 Va. Cir. 342 (1998) (existing residential zoning on parcel in a residential 
neighborhood was reasonable, even though it was cut off from any residential area by being in the middle of the 
conjunction of an interstate highway and a four-lane heavily traveled thoroughfare). 

 
 10-350 The current and future requirements of the community for using land for various  purposes as 

determined by population and economic studies and other studies 
 
 Under modern zoning practices, the current and future requirements of the community for land uses should be 
identified in the comprehensive plan, based upon studies conducted for the comprehensive plan. This section 
considers the role the comprehensive plan and other studies may play in identifying the current and future 
requirements of the community and other relevant considerations. See section 10-320 for a discussion of the comprehensive 
plan as a factor to be considered in zoning decisions generally,  
 

10-351 The role of the comprehensive plan as a tool to control the timing of growth 
 

The board of supervisors may deny a rezoning application if it is inconsistent with the comprehensive plan. 
Board of Supervisors of Loudoun County v. Lerner, 221 Va. 30, 267 S.E.2d 100 (1980). Therefore, if the comprehensive 
plan contains specific, objective standards for adequate public facilities and when land use may intensify within a 
plan area, a locality may time or phase development according to its plan. See Lerner; see section 9-920 for additional 
discussion of this issue.    
 

In Board of Supervisors of Fairfax County v. Allman, 215 Va. 434, 211 S.E.2d 48 (1975), the board denied the 
applicant’s request to rezone its property to a higher density that was consistent with the density recommended for 
the property in the comprehensive plan. The Virginia Supreme Court held that the denial of the rezoning was 
unreasonable. Although the comprehensive plan considered in Allman spoke to density, it was silent as to whether 
necessary public facilities should be provided in advance of higher density zoning. The unwritten policy of the 
county was to promote Reston for development first, followed by the properties on the periphery, such as the 
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applicant’s. The Court noted: “The obvious inference is that Allman and other property owners zoned RE-1 should 
await the full development of Reston before seeking a rezoning, even though the proposed zoning is in accordance 
with the County’s Master Plan.”  
 

In Lerner, supra, the board denied the applicant’s request to rezone its property from industrial park to shopping 
center. The board’s decision was based upon the proposed rezoning’s inconsistency with the comprehensive plan, 
which required that regional shopping centers have a minimum supporting population of 100,000 to 200,000 within 
a radius of 5 to 15 miles for a center containing 400,000 to 1,000,000 square feet. The Court concluded that the 
plan’s standard was a valid basis to deny the rezoning application, thereby supporting the county’s policy of timing 
or phasing development to a particular land use when the standards of the comprehensive plan were satisfied. Lerner 
provides three important principles: (1) the decision to phase or time development should be expressed in the 
comprehensive plan; (2) the criteria for phasing development should not be so vague so as to permit discriminatory 
application; and (3) the actual timing of development should be determined by the application of reasonably 
objective criteria, rather than by general statements that public facilities should be adequate.   
 
 10-352 The need for certain housing stock or other uses  
 
 In overturning the county’s denial of a rezoning in Board of Supervisors of Fairfax County v. Allman, 215 Va. 434, 
437, 211 S.E.2d 48, 50 (1975), the Virginia Supreme Court considered that the parties had “conceded that a critical 
housing need for low and moderate income families” existed in Fairfax County. The evidence showed that within 
the Upper Potomac Planning District (under Fairfax’s comprehensive plan), an overwhelming percentage of the 
land was zoned to require one or more acres of land per dwelling unit, and this resulted in the vast majority of 
housing built in the plan area being limited to those in a high-income bracket.   
 
 In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 S.E.2d 33 (1975), one of several factors 
considered by the Virginia Supreme Court in overturning the county’s denial of a rezoning was evidence of a 
tremendous shortage of buildable lots in Fairfax County and that a developer would not attempt to develop at the 
existing zoning density, as opposed to the proposed, higher density, zoning. 
 

10-353 Market need or market saturation 
 

The decision to grant or deny a rezoning may be supported by studies showing that the current or future 
requirements of the community create a need for the particular class of uses proposed, or that show that the 
community’s needs are already satisfied. For example, a study showing that the locality has, or will have, a significant 
need for multi-family residential dwellings over the next decade may justify the granting of a rezoning that would 
allow that use; a study showing that the locality has a multi-family dwelling housing stock that satisfies current 
and/or future demand may justify the denial of the rezoning application.   

      
On the other hand, if the basis for the locality’s decision to deny an upzoning is to restrict competition or to 

protect a previously approved commercial use, the decision will be overturned. Board of County Supervisors of Fairfax 
County v. Davis, 200 Va. 316, 106 S.E.2d 152 (1958) (board improperly denied rezoning to allow regional shopping 
center where primary reason was the perceived adverse economic effect it would have on previously approved 
smaller shopping center in vicinity; no study performed); compare, Northern Virginia Community Hospital v. Loudoun 
County Board of Supervisors, 70 Va. Cir. 283 (2006) (in sustaining board’s demurrer on issue and distinguishing itself 
from Davis, court refused to examine motives of board in denying rezoning and permit applications to allow hospital 
in the face of claim by hospital that the board was trying to restrict competition; because the board’s acts were 
legislative in nature, the court said that it “may not generally explore whether the motive to act was inspired by a 
desire to restrict competition or by some other purpose”), citing Blankenship v. City of Richmond, 188 Va. 97, 49 S.E.2d 
321 (1948) and Helmick v. Town of Warrenton, 254 Va. 225, 492 S.E.2d 113 (1997). These are improper factors on 
which to base a zoning decision, and they bear no relation to the public health, safety or welfare of the community. 
Davis, supra; see also 1986-87 Va. Op. Atty. Gen. 124 (denial of pending application for rezoning to permit the 
construction of a shopping center based primarily on the desire to insulate existing retail businesses from 
competition is not a proper function of zoning; the opinion notes that the governing body’s concerns were based on 
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what some members “believed,” rather than on studies showing the current or future requirements of the 
community). 

 
 10-360 The transportation requirements of the community; the requirements for airports, 

 housing, schools, parks, playgrounds, recreation areas and other public services 
 

The transportation requirements of the community and the requirements for airports, housing, schools, parks, 
playgrounds, recreation areas and other public services (collectively, “adequate public facilities”) are two very 
significant factors, particularly for large rezoning applications within urbanizing areas where traffic and other 
burdens on public facilities already exist or are emerging.   

 
It does not appear that adequate public facilities issues must necessarily be set out in the comprehensive plan in 

order for a governing body to base a zoning decision on these factors because: (1) while it is desirable for a 
community to identify its public facilities requirements in the comprehensive plan, these requirements are delineated 
as separate factors under Virginia Code § 15.2-2284, so they may be considered in a zoning decision even though 
they are not set out in the comprehensive plan; and (2) the impacts of a proposed project on the public facilities 
within a community may not be known until studies of the specific project’s impacts are conducted. 

 
In 2003 Va. Op. Atty. Gen. LEXIS 57, 2003 WL 23150084 (2003), the Attorney General was asked whether 

express enabling legislation was required for a local governing body to deny a rezoning request solely on the basis of 
the lack of adequate public facilities and services to meet the needs generated by development of rezoned property. 
The Attorney General concluded that there is “no express statutory authorization that expressly grants to localities 
an ability to specifically require developers to provide adequate public facilities or to defer development until such 
services are provided.” The Attorney General based its decision on Virginia Code § 15.2-2286, which delineates 
what a locality may include in its zoning ordinance. The Attorney General’s opinion, however, failed to consider 
Virginia Code § 15.2-2284, which delineates the factors that a governing body is to consider when adopting or 
amending its zoning ordinance or zoning map. The Attorney General’s opinion also failed to consider Gregory v. 
Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999), in which the Virginia Supreme Court 
upheld the denial of a rezoning to a use that was consistent with comprehensive plan because impacts to public 
facilities were not adequately addressed through proffers. 
 
 10-361 Existing zoning is reasonable; impacts to public facilities are identified, but not addressed 

or mitigated by the applicant 
 

If the proposed rezoning will result in impacts to public facilities that are identified but are neither addressed 
nor mitigated, and the existing zoning is reasonable, the locality’s decision should be upheld. Gregory v. Board of 
Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 350 (1999); Hertz v. Fairfax County Board of Supervisors, 37 
Va. Cir. 508 (1992); Cussen v. Frederick County Board of Supervisors, 39 Va. Cir. 561 (1990); Custer v. City of Harrisonburg, 
44 Va. Cir. 342 (1988); Moulden v. Frederick County Board of Supervisors, 10 Va. Cir. 307 (1987). In other words, the 
proposed zoning will be found to adversely impact public health, safety and welfare, and be found to be 
unreasonable. Gregory, supra. 

   
Following are summaries of cases where the locality’s decision to deny an upzoning was upheld and the existing 

zoning was found to be reasonable, and impacts to public facilities (primarily transportation) under the proposed 
rezoning were unaddressed or unmitigated by the applicant: 
 

 In Gregory v. Board of Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 350 (1999), a proposed 
development would have added 47 school-age children to schools and added 850 daily vehicle trips on off-site 
streets to a traffic volume already exceeding the acceptable level; because the staff-identified impacts were $5156 
per unit, and the applicant proffered only $1500, the impacts were not adequately mitigated. 

 

 In Hertz v. Fairfax County Board of Supervisors, 37 Va. Cir. 508 (1992), the proposed use on a 1.2 acre parcel would 
have had its sole access to a busy congested highway; the court said that the adverse traffic impact was a 
legitimate matter for the board to consider in denying the rezoning. 
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 In Cussen v. Frederick County Board of Supervisors, 39 Va. Cir. 561 (1990), the court said that the board could 
properly consider the traffic impacts the rezoning would have on an area road that was already congested. 
 

 In Custer v. City of Harrisonburg, 44 Va. Cir. 342 (1988), the proposed use on a 1.053 acre parcel was one of the 
most highly traffic-intensive uses to which the parcel could be put and would impose an unreasonable burden 
on highly congested intersections. 

 

 In Moulden v. Frederick County Board of Supervisors, 10 Va. Cir. 307 (1987), the board denied the upzoning of a 1.310 
acre parcel from a residential classification to a commercial classification that would have allowed a proposed 
convenience store; although the applicant’s expert testimony was that the proposed ingress and egress to the 
property would create no traffic dangers, the board was concerned of the danger of using a crossover to make 
left turns to enter and exit the site from Route 11, particularly because of existing congestion nearby.  

 
The evidence in each case indicated that the requested change in use would make existing traffic congestion 

worse. Hertz, Custer and Moulden are noteworthy since those rezonings involved very small parcels, whose traffic 
impacts relative to the existing congestion would likely be minimal (though contributing), and whose size likely made 
mitigation of those impacts both practically and economically impossible. 

 
The courts have never said that the failure or inability of an applicant to address or mitigate impacts on public 

facilities is evidence that the existing zoning is reasonable. It appears, however, that the courts may at least be more 
inclined to find that the existing zoning is reasonable if the proposed zoning would exacerbate existing undesirable 
conditions.  

 
10-362 Existing zoning is unreasonable; impacts to public facilities are identified, but not 

addressed or mitigated by the applicant 
 

The question of adequate public facilities is more easily considered when the existing zoning is reasonable. See 
section 10-361. As noted above, it appears that a proposed zoning’s impacts on public facilities may influence a 
court’s view of the reasonableness of the existing zoning in a proper case. 

 
If the existing zoning is found to be unreasonable, the courts will then look to determine whether the proposed 

zoning is reasonable. A locality can anticipate having any decision denying a rezoning closely scrutinized for 
justification. In several key cases, the Virginia Supreme Court dealt with this issue, and the question of adequate 
public facilities was at the forefront of each case.     

 
In Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 216 S.E.2d 33 (1975) and Board of Supervisors of 

Fairfax County v. Allman, 215 Va. 434, 21 S.E.2d 48 (1975), the impacts of the proposed rezonings on roads and 
schools were at issue. In both cases, the court rejected the board’s “inadequate public facilities” argument, noting 
that the necessary public facilities were either available or would become available by the time the project had been developed. 
The court also stated in Allman, 215 Va. at 439, 21 S.E.2d at 51 and reiterated the principle in Williams, that: “As a 
practical matter, and because of the ever-existing problem of finance, the construction and installation of necessary 
public facilities usually follow property development and the demand by people for services.”    

 
Allman and Williams should be addressed by: (1) identifying the impacts the project would have on public 

facilities; (2) determining that the public facilities are inadequate to handle those impacts and that they will not be 
satisfactorily addressed or mitigated by the applicant; and (3) confirming that the public facilities will not be available 
by the time the project is developed. Another lesson from these cases is that clearly articulated, relevant, and 
material evidence to support the locality’s claim of inadequate public facilities is essential. See also the discussion of 2003 
Va. Op. Atty. Gen. LEXIS 57, 2003 WL 23150084 (2003) in section 10-360.  
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10-370 The conservation of natural resources, the preservation of flood plains, the preservation of 
agricultural and forestal land and the conservation of properties and their values 

 
 Of the nine factors delineated in Virginia Code § 15.2-2284, the conservation of natural resources has garnered 
little attention in the published court decisions. The conservation of properties and their values have been 
considered in different contexts, and are discussed in sections 10-330 and 10-340.  
 
10-400 Downzonings 

 
As stated at the beginning of this chapter, a downzoning is the rezoning of property that reduces the permitted 

intensity of use or development by right, including a reduction in permitted density. See Board of Supervisors of Culpeper 
County v. Greengael, LLC, 271 Va. 266, 285, 626 S.E.2d 357, 368 (2006) (“the use of the land, rather than the profit 
expectation, is determinative of whether a rezoning is a downzoning”); Turner v. Board of County Supervisors of Prince 
William County, 263 Va. 283, 559 S.E.2d 683 (2002) (finding a piecemeal downzoning partly based on reduction of 
residential density); Virginia Code § 15.2-2286(A)(11) (defining downzoning in context of voluntary agreements 
between localities and landowners to mean an action resulting “in a reduction in a formerly permitted land use 
intensity or density”). In Greengael LLC, supra, the rezoning of land from R-4 (allowing high density multi-family 
residential use) to LI (light industrial) was not a downzoning because the LI designation allowed more intense 
coverage of land than the R-4 designation (50% versus 35%), and more expansive uses than R-4, including 
manufacturing and other industrial uses.     

 
The key inquiry in determining the legality of a downzoning is whether it is comprehensive or piecemeal. 

Comprehensive downzonings are lawful provided that all other requirements for a lawful rezoning are satisfied and 
the downzoning itself does not result in a taking. Piecemeal downzonings are impermissible under Virginia law 
except where there is a change in circumstances, a mistake in fact, or fraud.   
 

Summary of the Distinctions Between Comprehensive and Piecemeal Downzonings 

Comprehensive  Piecemeal 

 It affects all or a substantial part of the land within the 
community 

 It is the product of a long study and careful 
consideration 

 It is initiated by the locality’s governing body or 
planning commission, rather than a citizen 

 It regulates all uses within the zoned area 

 It affects less than a substantial part of the community 
and as little as a single parcel 

 It is initiated by the locality on its own motion 

 It reduces the permitted intensity of use or development 
by right, including reducing density, below that 
recommended and attainable in the comprehensive plan 

 
 10-410 Comprehensive downzonings 

 
If the following four common elements exist, a downzoning will likely be found to be comprehensive and, 

therefore, valid provided all other requirements for a lawful rezoning are satisfied: (1) it affects all or a substantial 
part of the land within the community; (2) it is the product of a long study and careful consideration; (3) it is 
initiated by the locality’s governing body or planning commission, rather than a citizen; and (4) it regulates all uses 
within the zoned area. A comprehensive downzoning may be accomplished either by a zoning text amendment (e.g., 
by further restricting what uses, structures or activities are allowed in the zoning district) or a zoning map 
amendment (e.g., by changing the zoning district in which the land is located to one that is less intensive).  

 
In Hennage Creative Printers v. City of Alexandria, 37 Va. Cir. 63 (1995), the downzoning of the plaintiff’s property 

from an industrial to a mixed use zoning district was held to be a comprehensive, rather than a piecemeal, 
downzoning. The circuit court noted that: (1) the city had been broken down into 14 small areas for purposes of 
study as part of a city-wide master plan; (2) neither the plaintiffs’ property nor the small area in which plaintiffs’ 
property was located was singled out; (3) the zoning studies were conducted city-wide rather than aimed at specific 
parcels or small areas; and (4) the resulting density of the plaintiffs’ property was not less than provided in the 
master plan adopted as a result of the city-wide study.  
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 10-420 Piecemeal downzonings 
 

If a downzoning is not comprehensive, then it is piecemeal. Typically, a downzoning will be found to be 
piecemeal if it affects less than a substantial part of the community, and as little as a single parcel of land. See Turner 
v. Board of County Supervisors of Prince William County, 263 Va. 283, 559 S.E.2d 683 (2002) (downzoning of 492 of 
county’s 220,000 acres held to be piecemeal); City of Virginia Beach v. Virginia Land Investment Association No. 1, 239 Va. 
412, 389 S.E.2d 312 (1990) (downzoning of 3,500 acres, which included one-fourth of the land zoned for 
development but only two percent of the city’s area, held to be piecemeal); Board of Supervisors of Fairfax County v. Snell 
Construction Corp., 214 Va. 655, 202 S.E.2d 889 (1974) (the board downzoned a portion of the plaintiff’s property 
from high density to medium density); see also Board of Supervisors of Fairfax County v. Carper, 200 Va. 653, 107 S.E.2d 
390 (1959) (though not analyzed as a downzoning case, the court held that the reduction in permitted density on lots 
in the western two-thirds of the county was arbitrary and capricious).   

 
The use of the land, rather than the profit expectation, is determinative of whether a rezoning is a downzoning. 

Board of Supervisors of Culpeper County v. Greengael LLC, 271 Va. 266, 285, 626 S.E.2d 357, 368 (2006) (rejecting the 
landowner’s argument that its land was more valuable residential, R-4, and holding that the rezoning of the land to 
the light industry, LI, zoning district was not a downzoning because the LI district allowed more intense coverage of 
land than the R-4 district, and more expansive uses). 

  

Whether permitted uses or profit expectations determine whether a rezoning is a downzoning 

In Board of Supervisors of Fairfax County v. Snell Construction Corp., 214 Va. 655, 202 S.E.2d 889 (1974), the Virginia 
Supreme Court said that barring mistake or fraud in the prior zoning regulations, a landowner’s “legitimate profit 
prospects will not be reduced by a piecemeal zoning ordinance reducing permissible use of his land until circumstances 
substantially affecting the public interest have changed.” The competing highlighted phrases appeared to some 
to leave the door open that a piecemeal downzoning could be established if the locality’s zoning action reduced 
a landowner’s profit expectations. 
 
This issue was clarified by the Virginia Supreme Court in Board of Supervisors of Culpeper County v. Greengael LLC, 
271 Va. 266, 626 S.E.2d 357 (2006) when it held that “the use of the land, rather than the profit expectation, is 
determinative of whether a rezoning is a downzoning,” adding that if downzonings were determined by their 
effect on profit expectations, governing bodies desiring to amend their zoning regulations would be required “to 
undertake speculative and costly analyses of the future profit potential of the affected properties under multiple 
development scenarios.” Greengael, 271 Va. at 285, 626 S.E.2d at 368 (rezoning from R-4 to Light Industry not a 
downzoning). 

 
A piecemeal downzoning has occurred when: (1) the zoning change is initiated by the locality on its own 

motion; (2) the downzoning is addressed to less than a substantial part of the community and as little as a single 
parcel; and (3) the downzoning reduces the permitted intensity of use or development by right, including reducing 
density, below that recommended and attainable in the comprehensive plan. See Snell, supra; Turner, supra (although 
land was downzoned to a density consistent with the comprehensive plan, the downzoning was piecemeal because 
density was not attainable under applicable zoning regulations); Greengael LLC, supra (as for the second prong of the 
test, the court said that a piecemeal downzoning “selectively addresses the landowner’s single parcel”); Purcellville 
West LLC v. Board of Supervisors of Loudoun County, 75 Va. Cir. 284 (2008) (sustaining the county’s demurrer because 
the “pleadings, while they refer to decreasing densities on ‘only a very small remaining portion of the Rural Policy 
Area,’ do not support the necessary prerequisite of selective application necessary to support this claim”). Of course, 
a request by a landowner for the downzoning of his or her property would not be an invalid piecemeal downzoning. 

 
An aggrieved landowner can make a prima facie case that a rezoning was a piecemeal downzoning upon a 

showing that “since the enactment of the prior ordinance there has been no change in circumstances substantially 
affecting the public health, safety, or welfare.” Snell, 214 Va. at 659, 202 S.E.2d at 893; see also Greengael, LLC, supra. 
At that point, the burden shifts to the governing body to offer evidence of mistake, fraud or changed circumstances 
sufficient to make reasonableness fairly debatable. Greengael, LLC; see also Virginia Land Investment Association No. 1, 
supra (piecemeal downzoning is valid if there has been a change in circumstances substantially affecting the public 
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health, safety, or welfare, or that the prior zoning was based on a mistake or fraud); Snell, supra (where the landowner 
makes out a prima facie case that the downzoning was piecemeal, the locality then must establish that the existing 
zoning was the product of fraud or mistake, or that there has been a change in circumstances substantially affecting 
the public health, safety or welfare).     
 

A mistake is demonstrated when there is probative evidence to show that material facts or assumptions relied 
upon by the governing body at the time of the previous rezoning were erroneous. Board of Supervisors of Henrico County 
v. Fralin and Waldron, Inc., 222 Va. 218, 278 S.E.2d 859 (1981) (no evidence of mistake or changed circumstances). A 
mistake does not include judgmental errors. Fralin and Waldron, supra. Moreover, a difference of opinion or a change 
of heart is not a mistake. Conner v. Board of Supervisors of Prince William County, 7 Va. Cir. 62 (1981).   

 
Fraud means a false representation of a material fact, made intentionally and knowingly, with the intent to 

mislead, upon which the defrauded person relies to his detriment. Winn v. Aleda Construction Company, Inc., 227 Va. 
304, 315 S.E.2d 193 (1984); Peet v. Peet, 16 Va. App. 323 (1993). 

 
Changed circumstances mean a changed condition since the prior ordinance, as shown by objectively verifiable 

evidence that substantially affects the character of the neighborhood insofar as the public health, safety or welfare is 
concerned. Turner, supra (holding that the “prior ordinance” is the last ordinance adopted by the locality before it 
enacted the ordinance that downzoned the land); Fralin and Waldron, supra. In Seabrook Partners v. City of Chesapeake, 
240 Va. 102, 393 S.E.2d 191 (1990), the Virginia Supreme Court held that the city’s downzoning of 9.88 acres of a 
neighborhood from multi-family to single family housing was valid where the city presented sufficient evidence of 
changed circumstances. The Court found that the neighborhood defined by the city had changed since 1969 when 
the multi-family zoning was established because the surrounding area had developed, or was planned to be 
developed, as single-family housing. If developed as multi-family housing as desired by the plaintiffs, the Court 
concluded that it was fairly debatable that the island of multi-family housing would substantially affect the public 
health, safety, or welfare.   
 
 10-430 A closer look at Turner v. Board of Supervisors of Prince William County  
 

Turner v. Board of County Supervisors of Prince William County, 263 Va. 283, 559 S.E.2d 683 (2002) is a downzoning 
case that warrants a closer examination. 

 
Despite various amendments from 1958 to 1998, the Prince William County zoning ordinance allowed the 

owners within the part of the county at issue to subdivide their property into parcels having a minimum size of 
10,000 square feet. In 1998, the county downzoned this area – comprising only 492 of the county’s 220,000 acres, or 
0.22% of the county’s total land area – by increasing the permitted minimum lot size for development.   

  
Applying the factors from Board of Supervisors of Fairfax County v. Snell Construction Corp., 214 Va. 655, 202 S.E.2d 

889 (1974) described in section 10-420, the Virginia Supreme Court held that the downzoning was piecemeal 
because it was initiated by the board of supervisors, targeted certain property, and effectively reduced the potential 
residential density in the targeted area below that recommended by the county’s comprehensive plan (the Court said 
that although the downzoning was to a density recommended in the plan, it was nonetheless piecemeal because the 
density was not attainable under applicable zoning regulations). Conversely, the Court said that the downzoning was 
not comprehensive because it did not include “a review of the entire County, [nor] of any known division of the 
County, such as a magisterial district, [nor] of any known region or zone or designated area of the County.”    

  
As for the county’s claim that changed circumstances existed, the Court first determined that the proper 

baseline against which changes were to be measured was the last ordinance adopted by the board of supervisors 
prior to the downzoning. The Court determined that this last prior ordinance was the county’s 1991 zoning 
ordinance, not the original 1958 ordinance relied on by the trial court. As for the changed circumstances – increased 
traffic – relied on by the county, the Court held that “the County failed to present sufficient evidence to support a 
finding of a change in circumstances regarding the impact of increased traffic between [the 1991 and 1998 
ordinances].” The Court then held that the trial court erred when it relied upon the future impact of future residential 



10-15 
The Albemarle County Land Use Law Handbook 

Kamptner/February 2018 

development on traffic conditions because future impacts are not a permissible factor that a court may consider in a 
piecemeal downzoning case.     
 
10-500 Evaluating the validity of a zoning decision under the fairly debatable test 
 

The first inquiry in a challenge to a decision on a zoning decision is whether the decision was made in violation 
of or in compliance with the applicable zoning regulations. If the decision was made in violation of the zoning 
regulations (e.g., there was an express prerequisite for eligibility to obtain the zoning, such as having a specific pre-
existing underlying zoning designation), the action will be found to be arbitrary and capricious and not fairly 
debatable, thereby rendering the decision void and of no effect. Newberry Station Homeowners Association v. Board of 
Supervisors of Fairfax County, 285 Va. 604, 740 S.E.2d 548 (2013), quoting Renkey v. County Board of Arlington County, 272 
Va. 369, 376, 634 S.E.2d 352, 356 (2006) and discussed in section 10-510; see Levine v. Town Council of Abingdon, 94 Va. 
Cir. 556 (2016) (failure of motion approving rezoning to identify any permitted public purposes for the rezoning did 
not invalidate the decision; the motion was made after full public hearings “that clearly considered the rezoning to 
be necessary to serve the ‘general welfare’ and ‘public necessity’” and other significant benefits). 

  
Once it is shown that the decision was made in compliance with the applicable zoning regulations, it is reviewed 

under the fairly debatable test. Gregory v. Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999). 
For a succinct explanation of the fairly debatable test for ordinances generally, see Town of Leesburg v. Giordano, 280 
Va. 597, 701 S.E.2d 783 (2010) (pertaining to surcharge on water and sewer rates imposed on non-residents). 

 
The decision of a locality to deny an application for an upzoning is a legislative act that is presumed to be 

reasonable. Gregory, supra. This presumption will stand until the applicant presents probative evidence that the 
legislative act was unreasonable. Gregory, supra. If the applicant’s challenge is met by the locality with evidence of 
reasonableness that is sufficient to render the issue fairly debatable, then the legislative action must be sustained. 
Gregory, supra. An issue is fairly debatable when the evidence offered in support of the opposing views would lead 
objective and reasonable persons to reach different conclusions. Gregory, supra; City Council of City of Salem v. Wendy’s of 
Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 (1996); Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 
216 S.E.2d 33 (1975). 

 
The burden is on the denied landowner to first prove the unreasonableness of the current zoning classification. 

Gregory, supra; Board of Supervisors of Roanoke County v. International Funeral Services, 221 Va. 840, 275 S.E.2d 586 (1981). 
If the landowner produces probative evidence that the existing zoning classification is unreasonable, the governing 
body is required to produce sufficient evidence of reasonableness to make the issue fairly debatable. Gregory, supra. 
As part of its inquiry, the court also considers evidence of the reasonableness of the proposed zoning classification. 
Gregory, supra; Wendy’s, supra; Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 79 (1983); 
International Funeral Services, supra. The evidence to be sufficient for this purpose must meet not only a quantitative 
but also a qualitative test; it must be evidence that is not only substantial, but also relevant and material. Williams, 
supra.  

 
If the issue is fairly debatable, the governing body’s decision must be sustained. If both the existing zoning and 

the proposed zoning are appropriate, it is the governing body, not the landowner or the court, who determines the 
appropriate use. Wendy’s, supra. 

 
 10-510 Void acts are never fairly debatable 
 
 When a governing body does not adhere to its own regulations, the action will be found to be arbitrary and 
capricious, not fairly debatable, and therefore void and of no effect.  
 
 Thus, a zoning action that ignores a regulatory prerequisite to the zoning action is void. In Renkey v. County Board 
of Arlington County, 272 Va. 369, 634 S.E.2d 352 (2006), the board of supervisors rezoned a portion of the property at 
issue from the R-5 to the C-R (Commercial Redevelopment) zoning district. The zoning regulations provided that in 
order to be eligible for the C-R zoning district, the site had to be zoned C-3. Thus, the residents challenging the 
board’s decision claimed that the board violated its own zoning ordinance. The county argued that the sentence 
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referring to eligibility for the C-R zoning district was a general statement of intent or a preamble. The Virginia 
Supreme Court concluded that the language was not merely a preamble and that the provision providing only those 
sites zoned C-3 being eligible for C-R zoning was “an operative, essential, and binding part of the ordinance.” 
Renkey, 272 Va. at 375, 634 S.E.2d at 356. The Court concluded that “the County acted in direct violation of ACZO 
§ 27A. When the County re-zoned a portion of FBCC’s property from “R-5” to “C-R” without complying with the 
eligibility requirement set out in its own ordinance, its action was arbitrary and capricious, and not fairly debatable, 
thereby rendering the re-zoning void and of no effect.” Renkey, 272 Va. at 376, 634 S.E.2d at 356. 
 
 In Levine v. Town Council of Abingdon, 94 Va. Cir. 556 (2016), the town council’s decision to approve a rezoning 
application was challenged on the ground that the motion approving the rezoning application failed to identify any 
permitted public purposes for the rezoning. The trial court held that the failure of the town council to identify a 
public purpose in the motion did not invalidate the decision. The court said that the motion was made after full 
public hearings “that clearly considered the rezoning to be necessary to serve the ‘general welfare’ and ‘public 
necessity’” and other significant benefits. 
 
 10-520 Factors relevant to the reasonableness or unreasonableness of the existing zoning 

 
This section examines the most commonly considered factors delineated in Virginia Code § 15.2-2284 and 

discussed at length in section 10-300, but does so within the context of the fairly debatable test.   
 

 The zoning of abutting or nearby parcels: Whether abutting parcels are zoned similarly to the subject parcel is a factor 
showing the reasonableness of the existing zoning. Gregory v. Board of Supervisors of Chesterfield County, 257 Va. 530, 
514 S.E.2d 350 (1999). See section 10-310. 
 

 The actual land uses of abutting or nearby parcels: Whether abutting parcels are used similarly to the subject parcel 
under its existing zoning is a factor showing the reasonableness of the existing zoning. Gregory, supra. See section 
10-310. 
 

 Whether the existing use or the proposed use is consistent with the comprehensive plan: If the existing zoning is consistent 
with the use identified in the comprehensive plan, the existing zoning should be found to be reasonable. Board of 
Supervisors of Roanoke County v. International Funeral Services, 221 Va. 840, 275 S.E.2d 586 (1981); Williams v. Board of 
Supervisors of Fairfax County, 1996 Va. Cir. LEXIS 528 (1996); Turock Estate, Inc. v. Thomas, 7 Va. Cir. 222 (1984). 
However, if the existing zoning is inconsistent with the use identified in the comprehensive plan, this 
inconsistency does not establish that the existing zoning is unreasonable where other factors exist. Gregory v. 
Board of Supervisors of Chesterfield County, 257 Va. 530, 514 S.E.2d 350 (1999); City Council of City of Salem v. Wendy’s 
of Western Virginia, Inc., 252 Va. 12, 471 S.E.2d 469 (1996). See section 10-320. The other factors most relevant are 
the existing zoning and actual uses of abutting or nearby parcels, the character of the area, and the potential 
impacts to public facilities. 

 

 Change in the character of the area since the existing zoning was established: The change in the character of an area since 
the existing zoning was established is an important factor that may show the unreasonableness of the existing 
zoning. Boggs v. Board of Supervisors of Fairfax County, 211 Va. 488, 178 S.E.2d 508 (1971); County Board of Arlington 
County v. God, 216 Va. 163, 217 S.E.2d 801 (1975). See section 10-341. 

 

 The viability of an existing residential neighborhood: Where the existing zoning is residential and the proposed zoning is 
commercial or industrial, or even a more intensive residential density, the viability of the existing residential 
neighborhood is an important factor that will show the reasonableness of the existing zoning. Wendy’s, supra; 
Board of Supervisors of Fairfax County v. Pyles, 224 Va. 629, 300 S.E.2d 79 (1983); Board of Supervisors of Fairfax County 
v. Jackson, 221 Va. 328, 269 S.E.2d 381 (1980). See section 10-342. 

 

 Discriminatory zoning actions; other rezonings, close in time and space, of similarly situated parcels: Where some similarly 
situated lands are upzoned and others are not, the courts have found the existing zoning to be lacking a 
reasonable basis. Town of Vienna Council v. Kohler, 218 Va. 966, 244 S.E.2d 542 (1978); Board of Supervisors of Fairfax 
County v. Allman, 215 Va. 434, 211 S.E.2d 48 (1975); Board of Supervisors of Fairfax County v. Williams, 216 Va. 49, 
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216 S.E.2d 33 (1975); however, the reader should also consider more recent cases in which the Virginia Supreme 
Court considered discriminatory zoning actions in the context of special use permits and conditional use permits 
discussed in section 12-730. 

     

 Economic feasibility of developing land under existing zoning: In some older cases, the Virginia Supreme Court 
considered the economic feasibility of developing the land under existing zoning as a factor showing its 
unreasonableness. Williams, supra; Boggs, supra; God, supra; City Council of the City of Fairfax v. Swart, 216 Va. 170, 
217 S.E.2d 803 (1975). However, in the more recent Gregory case, the Court found that the potential 
development of the 30-acre tract at issue under existing zoning into two or three lots (where an 81-lot 
subdivision was sought under the proposed zoning) was a reasonable use of the land. See sections 10-331 and 10-
332. 

  

 The need for certain housing stock or other uses: An identified shortage of a certain type of housing stock or uses (such 
as lots for residential uses) is a factor that may show the unreasonableness of the existing zoning. Allman, supra; 
Williams, supra. See section 10-352.  
 

  10-530 Factors relevant to the reasonableness or unreasonableness of the proposed zoning 
 

Because the fairly debatable test requires that the reasonableness of the existing zoning be the threshold analysis, 
the courts have spent much more time engaged in that analysis, rather than considering the reasonableness of the 
proposed zoning. Nonetheless, the courts have occasionally ventured to expressly describe the proposed zoning in 
terms of its reasonableness. 
 

 Adverse impacts not addressed as prescribed in the comprehensive plan: The proposed zoning may be found to be 
unreasonable if the applicant fails to adequately address explicitly identified impacts from the project by not 
proffering cash as articulated in the comprehensive plan to address the pro rata share of impacts on the future 
cost of public facilities. Gregory v. Board of Supervisors of the County of Chesterfield, 257 Va. 530, 514 S.E.2d 350 
(1999). See sections 10-361 and 10-362.  

 

 Adverse impacts not otherwise addressed by project-specific solutions: The proposed zoning may be found to be 
unreasonable if the adverse impacts arising from the proposed use are not addressed by project-specific 
solutions. Custer v. City of Harrisonburg, 44 Va. Cir. 342 (1998) (rezoning to commercial district to allow gas 
station/convenience store/car wash would be unreasonable given that the proposed use of the property was 
one of the most highly traffic intensive uses to which the property could be put and would place an 
unreasonable burden upon an already congested intersection, and the proposed use’s hours of operation and 
signage would intrude on surrounding residential neighborhood on west side of freeway; existing zoning found 
to be reasonable). See sections 10-361 and 10-362. 

 

 Proposed zoning is premature under the comprehensive plan: The proposed density or use is premature, based upon 
specific, objective timing criteria stated in the comprehensive plan, Board of Supervisors of Loudoun County v. Lerner, 
221 Va. 30, 267 S.E.2d 100 (1980). See section 10-351. 
 

 Proposed zoning is consistent with the comprehensive plan: The decision to deny a rezoning that is consistent with the 
comprehensive plan is not necessarily unreasonable. Atlantic Town Center Development Corp. v. Accomack County 
Board of Supervisors, 2016 Va. Cir. LEXIS 112 (2016) (the trial court added “The test for arbitrary and capricious 
is not wholly based upon compatibility with a comprehensive plan. The plan may create expectations in the 
mind of the landowner but it is the Board’s acceptance or denial of the applicant’s specific plan that is at issue”).  
 

 Missing or incomplete information: An approved rezoning is not unreasonable merely because the decision-maker 
does not information that addresses every unknown or uncertainty. In Levine v. Town Council of Abingdon, 94 Va. 
Cir. 556  (2016), the trial court held that the town council’s approval of a rezoning was not unreasonable even 
though the traffic study was not completed at the time of the first of two public hearings and the site plan 
submitted in conjunction with the rezoning application was only “substantially” complete. The evidence showed 
that the town council had sufficient information to make a reasonable decision on the rezoning application. 
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Undoubtedly, the factors applied to determine the reasonableness of the existing zoning are also relevant when 

determining whether the proposed zoning is reasonable. The most important factors in making this determination 
include: (1) whether the proposed zoning is consistent with the comprehensive plan; (2) the zoning and actual land 
uses of the abutting or nearby properties; (3) the change in the character of the area since the existing zoning was 
established; (4) rezoning actions of similarly situated properties; and (5) the impacts of the proposed zoning on the 
existing neighborhood.    

 
10-540 Denial allegedly based on unconstitutional proffers; the right to damages 

 
Virginia Code § 15.2-2208.1(A) provides that any rezoning approved that included an unconstitutional proffer, 

or any rezoning denied because the applicant refused to submit an unconstitutional proffer, is “entitled to an award 
of compensatory damages and to an order remanding the matter to the locality with a direction to approve the 
rezoning without the unconstitutional condition and may be entitled to reasonable attorney fees and court costs. 
Virginia Code § 15.2-2208.1 applies conditions attached to other types of land use applications as well, including 
special use permits. What may be an unconstitutional proffer is discussed in section 6-440. 

 Virginia Code § 15.2-2208.1(B) provides that if the aggrieved applicant proves that an unconstitutional proffer 
or condition has been proven to have been a factor in the grant or denial of the application, the trial court must  
presume, absent clear and convincing evidence to the contrary, that the applicant’s acceptance of or refusal to accept 
the unconstitutional condition was the controlling basis for such impermissible grant or denial. An applicant must   
object to the condition in writing prior to the locality’s action. Virginia Code § 15.2-2208.1(B). 

 In Atlantic Town Center Development Corp. v. Accomack County Board of Supervisors, 94 Va. Cir. 35 (2016), the applicant 
sought to rezone its land from agricultural to residential. The board of supervisors denied the rezoning and the 
applicant challenged the decision. One of the issues was whether the board denied the rezoning because the 
applicant failed to proffer an alleged unconstitutional proffer under Virginia Code § 15.2-2208.1(B). The circuit  
court held that the board of supervisors did not deny the applicant’s rezoning because it failed to proffer an 
unconstitutional proffer. The county’s planning staff had discussed a phasing proffer with the applicant in an effort 
to ameliorate the county’s concern that the density proposed by the applicant (432 units) was excessive. There was 
no evidence that phasing the project was demanded either by the board or county staff, or that the board even 
considered the need for a phasing proffer. 
 
10-600 Transportation planning in the rezoning process 
 

Virginia Code § 15.2-2200 declares the legislative intent of the General Assembly in adopting the laws pertaining 
to planning, zoning and the subdivision of land. The following passage highlights those statements most applicable 
to roads: 
 

This chapter is intended to encourage localities to improve public health, safety, convenience and 
welfare of its citizens and to plan for the future development of communities to the end that transportation 
systems be carefully planned; that new community centers be developed with adequate highway . . . facilities  
. . . and that the growth of the community be consonant with the efficient and economical use of 
public funds. (italics added)  

 
In summary, Virginia Code § 15.2-2200 speaks to planning transportation systems for future development, and 

assuring that new community centers have adequate highway facilities. 
   
In recent years the General Assembly has amended and added key pieces of enabling authority to require that 

transportation planning be coordinated with a locality’s comprehensive plan and its zoning decisions. One of those 
key pieces of legislation was adopted as Chapter 896 of the 2007 Acts of Assembly. In Marshall v. Northern Virginia 
Transportation Authority, 275 Va. 419, 657 S.E.2d 71 (2008), the Virginia Supreme Court held that the portion of the 
legislation that vested taxing authority in a regional transportation authority that was not a county, city, town or 
regional government and was not an elected body, was unconstitutional.    
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Within 10 business days after a rezoning application is submitted, the locality must submit the proposal to 
VDOT if the proposal will substantially affect transportation on state-controlled highways. Virginia Code § 15.2-
2222.1(B). The rezoning application must include a traffic impact statement if required by local ordinance or VDOT 
regulations. Virginia Code § 15.2-2222.1(B).   

 
Within 45 days after its receipt of the traffic impact statement, VDOT must either provide written comment on 

the proposed rezoning to the locality or schedule a meeting with the locality’s planning commission or other agent 
(to be held within 60 days after VDOT received the traffic impact statement) and the applicant to discuss potential 
modifications to the proposal to address concerns and deficiencies. Virginia Code § 15.2-2222.1(B).  

 
VDOT must complete its initial review of the rezoning proposal within 45 days, and its final review within 120 

days, after it receives the rezoning proposal from the locality. Virginia Code § 15.2-2222.1(B). If the locality has not 
received any comments from VDOT within the specified periods, it may assume that VDOT has no comments. 
Virginia Code § 15.2-2222.1(D).    

 
See 24 VAC 30-155-40 for the regulations for a traffic impact analysis and traffic impact statement required for a rezoning, and 24 
VAC 30-155-60 for the required elements of a traffic impact statement.  
 
10-700 Zoning actions that may be susceptible to challenge 
 

This section addresses several types of rezoning actions that may give rise to a challenge, and may raise a variety 
of constitutional issues.   

 
 10-710 Spot zonings 
 

A spot zoning is the upzoning (allowing more intensive uses) of land to a classification that is different than that 
of the surrounding land. The common element found in a spot zoning is the rezoning of a particular parcel from an 
original zoning classification that was identical to parcels similar in size and use and situated in close proximity to the 
parcel rezoned. Guest v. King George County Board of Supervisors, 42 Va. Cir. 348 (1997). However, the fact that adjacent 
land is not similarly zoned does not necessarily make a rezoning a spot zoning. Clark v. Town of Middleburg, 26 Va Cir. 
472 (1990). 

 
Illegal spot zoning occurs when the purpose of a zoning text or zoning map amendment is solely to serve the 

private interests of one or more landowners, rather than to further the locality’s welfare as part of an overall zoning 
plan that may include a concurrent benefit to private interests. Riverview Farm Associates v. Board of Supervisors of Charles 
City County, 259 Va. 419, 528 S.E.2d 99 (2000); Board of Supervisors v. Fralin & Waldron, Inc., 222 Va. 218, 278 S.E.2d 
859 (1981); Wilhelm v. Morgan, 208 Va. 398, 157 S.E.2d 920 (1967); Runion v. Board of Supervisors of Roanoke, 65 Va. Cir. 
41 (2004) (rezoning land from AR to R-1 was not illegal spot zoning because the rezoning was part of a continuing 
plan of development for the county, the community plan recognized that development in the area was inevitable, 
granting the rezoning with proffers allowed the county to better protect the interests of the county than merely 
allowing the property to develop under its AR classification (particularly in this case where the increase in density 
went from 38 to 44), and the rezoning was compatible with the surrounding area).   
 

A spot zoning that is consistent with the comprehensive plan should be found to be lawful since, by being 
consistent with the plan, it is furthering the locality’s welfare. 

 
 10-720 Zoning to depress land values 

 
One of the purposes of zoning is to “encourage economic development activities that provide desirable 

employment and enlarge the tax base.” Virginia Code § 15.2-2283. One of the factors to be considered in any zoning 
decision is the “conservation of properties and their values.” Virginia Code § 15.2-2284. These two provisions 
indicate a legislative intent that a legitimate purpose of zoning is to protect and enhance land values. 
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The opposite is not a legitimate purpose of zoning. A governing body may not use its zoning power to depress 
the value of land in order to lower the costs of a public taking. Gayton Triangle Land Co. v. Board of Supervisors of Henrico 
County, 216 Va. 764, 222 S.E.2d 570 (1976). 
 
 10-730 Contract zoning 
 

A locality has no authority to enter into a private agreement with a property owner to amend a zoning 
ordinance, thereby contracting away its police power. Pima Gro Systems, Inc. v. Board of Supervisors of King George County, 
52 Va. Cir. 241 (2000). “An agreement made to zone or rezone for the benefit of an individual landowner is 
generally illegal. It is an ultra vires act bargaining away the police power. Zoning must be governed by the public 
interest and not by benefit to a particular landowner.” Pima Gro, supra, citing 83 Am.Jur.2d, Zoning and Planning, § 46. 
 

Localities are enabled to enter into a voluntary agreement with a landowner that would result in a downzoning 
of undeveloped or underdeveloped lands in exchange for a tax credit equaling the amount of excess real estate taxes 
paid due to the higher zoning classification. Virginia Code § 15.2-2286(A)(11). This, of course, is not illegal contract 
zoning.  
 
 10-740 Socio-economic zoning 

 
For purposes here, socio-economic zoning attempts to achieve sociological or economic objectives not related 

to the regulation of land on issues that are not otherwise expressly enabled. Socio-economic zoning is invalid if its 
effect is to favor one sociological or economic interest over another. In Board of Supervisors of Fairfax County v. DeGroff 
Enterprises, Inc., 214 Va. 235, 198 S.E.2d 600 (1973), the Virginia Supreme Court invalidated a regulation that 
required certain developments having 50 or more dwelling units to build at least 15 percent of the dwelling units for 
low and moderate income housing. The Court stated: 

 
The amendment, in establishing maximum rental and sale prices for 15% of the units in the 
development, exceeds the authority granted by the enabling act to the local governing body because 
it is socio-economic zoning and attempts to control the compensation for the use of land and the 
improvements thereon. 
 
Of greater importance, however, is that the amendment requires the developer or owner to rent or 
sell 15% of the dwelling units in the development to persons of low or moderate income at rental 
or sale prices not fixed by a free market. Such a scheme violates the guarantee set forth in Section 11 of 
Article 1 of the Constitution of Virginia, 1971, that no property will be taken or damaged for public 
purposes without just compensation. 

 
DeGroff Enterprises, Inc., 214 Va. at 235, 198 S.E.2d at 601. 
 

The Court concluded “that the legislative intent [in the state enabling legislation] was to permit localities to 
enact only traditional zoning ordinances directed to physical characteristics and having the purpose neither to 
include nor exclude any particular socio-economic group.” DeGroff Enterprises, Inc., 214 Va. at 238, 198 S.E.2d at 602. 
The General Assembly has since responded by enabling localities to establish voluntary affordable housing programs 
in their zoning ordinances. Virginia Code §§ 15.2-2304 and 15.2-2305. Affordable housing programs that comply with 
Virginia Code §§ 15.2-2304 or 15.2-2305 are not unlawful socio-economic zoning. 

 
In Board of Zoning Appeals of Fairfax County v. Columbia Pike Ltd., 213 Va. 437, 192 S.E.2d 778 (1972), the Virginia 

Supreme Court held that a zoning regulation requiring that persons constructing office space in a commercial high 
rise office building zone construct four parking spaces for each 1000 square feet of office space: (1) did not require 
that the parking spaces be leased only with and as part of the lease or rental of office space; and (2) did not prohibit 
the landlord from charging employees and tenants in the building for using or reserving the parking spaces. Thus, 
the Court held that the BZA could not prohibit the landlord from leasing parking spaces separate from the lease of 
office space. The Court stated that the BZA had “confused the use of property with compensation for use of property. These are 
two entirely separate and distinct things.” The Court added that:  
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Under Article 8 of Chapter 11 of Title 15.1 of the Code the General Assembly has authorized local 
governing bodies by ordinance to control the use and development of lands within their respective 
jurisdictions. There is no legislation, however, which enables these governing bodies to control the compensation of 
land or the improvements thereon. 

 
(italics added) Columbia Pike, Ltd., 213 Va. at 438, 192 S.E.2d at 779. 
 

10-750 Illegitimate or personal reasons not based on zoning principles 
 

A zoning action may be improper when an owner has been singled out for adverse treatment based on 
illegitimate or personal reasons. Marks v. City of Chesapeake, 883 F.2d 308 (4th Cir. 1989). In Marks, a palmist sought a 
conditional use permit and the city initially supported granting the permit. However, after certain local citizens 
displayed overt religious hostility to the presence of the palmist, the city council denied the permit. Thus, the 
public’s negative attitudes, or fear, unsubstantiated by factors which are properly cognizable in a zoning proceeding, 
are not permissible grounds for a land use decision. Marks, supra. 
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