City of Fredericksburg, Virginia

City Council

AGENDA
Council Chambers
715 Princess Anne Street
Fredericksburg, Virginia 22401

Hon. Mary Katherine
Greenlaw, Mayor
Hon. William C.
Withers, Jr., ViceMayor, Ward Two
Hon. Kerry P. Devine,
At-Large
Hon. Matthew J. Kelly,
At-Large
Hon. Jason N. Graham,
Ward One
Hon. Timothy P. Duffy,
Ph.D., Ward Three
Hon. Charlie L. Frye,
Jr., Ward Four

November 13, 2018
7:30 p.m.
Mayor Mary Katherine Greenlaw, Presiding

1. Call To Order
2. Invocation
Councilor Charlie L. Frye, Jr.
3. Pledge Of Allegiance
Mayor Mary Katherine Greenlaw
4. Presentations
A. Resolution To The Fredericksburg Area Museum – Delegate Bob Thomas
B. Proclamation For Small Business Saturday
5. Public Hearing
A. Ordinance 18-19, Second Read, Creation Of A Program For Financing Clean Energy
Improvements, Known As “C-PACE”
Documents:
5A C-PACE ORD.PDF
B. Resolution 18-__, Adopting Fees For The C-PACE Program
Documents:
5B C-PACE FEES.PDF
6. Comments From The Public
City Council provides this opportunity each regular meeting for comments from citizens
who have signed up to speak before the start of the meeting. To be fair to everyone,

5B C-PACE FEES.PDF
6. Comments From The Public
City Council provides this opportunity each regular meeting for comments from citizens
who have signed up to speak before the start of the meeting. To be fair to everyone,
please observe the five-minute time limit and yield the floor when the Clerk of Council
indicates that your time has expired. Decorum in the Council Chambers will be
maintained. Comments that are not relevant to the business of this special meeting and
behavior that is disruptive, such as applause, are inappropriate and out of order.
7. Council Agenda
8. Consent Agenda
A. Resolution 18-89, Second Read, Approving A Fiscal Year (FY) 2019 Budget
Amendment Appropriating Funds In The Public Works Fund For Improvements To The
Virginia Central Railway Trail Bridge
Documents:
8A VCR BRIDGE.PDF
B. Resolution 18-__, Extending The Time For Planning Commission Review Of The
Proposed Small Area 6 Plan Amendment To The Comprehensive Plan
Documents:
8B AREA 6 EXT.PDF
C. Transmittal Of Board And Commission Minutes
C.i. Board Of Zoning Appeals – January 22, 2018
Documents:
8C1 BZA 1-22-18.PDF
C.ii. Clean And Green Commission – September 10, 2018
Documents:
8C2 CLEAN-GREEN 9-10-18.PDF
9. Minutes
A. Work Session – October 23, 2018
Documents:
9A 10-23-18 WORK SESSION MINUTES.PDF
B. Public Hearing – October 23, 2018
Documents:
9B 10-23-18 PUBLIC HEARING MINUTES.PDF

B. Public Hearing – October 23, 2018
Documents:
9B 10-23-18 PUBLIC HEARING MINUTES.PDF
C. Regular Session – October 23, 2018
Documents:
9C 10-23-18 REGULAR SESSION MINUTES.PDF
D. Special Session – October 30, 2018
Documents:
9D 10-30-18 SPECIAL SESSION MINUTES.PDF
10. Boards And Commission Appointments
A. Appointment To The Planning Commission – James Beaver, David Durham, Matthew
Rowe, Thomas Worman
Documents:
10A.PDF
B. Resolution 18-__, Member Revision To The City Towing And Recovery Board
Documents:
10B TOWING-RECOVERY BRD APPT.PDF
11. City Manager Agenda
A. Resolution 18-__, Amending The Comprehensive Plan To Provide For A Public/Private
Use Stadium, With Related Transportation Planning, In Land Use Planning Area 1
(Celebrate Virginia South)
Documents:
11A COMP PLAN AMEND.PDF
B. Resolution 18-__, Granting A Special Use Permit To Celebrate Virginia South, LLC;
CVAS Parkway, LLC; And CVAS Expo Center, LLC; For A Stadium Use At GPINs
7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-79-5783, And 7860-60-7626 In
Celebrate Virginia South
Documents:
11B SUP CVA.PDF
C. Ordinance 18-18, Second Read, Approval Of The Proposed Vacation Of An Unimproved
Portion Of The Carl D. Silver Parkway Right-Of-Way
Documents:
11C VACATING PORTION CDS PKWY.PDF

C. Ordinance 18-18, Second Read, Approval Of The Proposed Vacation Of An Unimproved
Portion Of The Carl D. Silver Parkway Right-Of-Way
Documents:
11C VACATING PORTION CDS PKWY.PDF
D. Resolution 18-__, Approving The Trademark License Agreement From SIP Rights, LLC
Documents:
11D TRADEMARK LICENSE.PDF
E. Resolution 18-__, Approving An Agreement With The Celebrate Virginia South Owners
Association And The Fredericksburg Economic Development Authority For Support Of
The Multipurpose Stadium In Celebrate Virginia South
Documents:
11E CVA AGREEMENT.PDF
F. Resolution 18-__, Approving The Development And Shared Use Agreement With
Potomac Baseball, LLC For The Construction, Operation, Maintenance, And Shared
Use Of A Multipurpose Stadium In Celebrate Virginia South, With Conditions
Documents:
11F DEV-SHARED USE AGREE.PDF
G. Resolution 18-__, Approving A Paid Admissions Events Agreement With Potomac
Baseball, LLC For Revenue-Producing Events At The Stadium
Documents:
11G PAID ADMISSIONS AGRMT.PDF
H. City Manager’s Update
Documents:
11H CITY MANAGER REPORT.PDF
I. Calendar
Documents:
11I CALENDAR.PDF
12. Adjournment

ITEM #5A&B

MEMORANDUM
TO:

City Council

FROM:

Bill Freehling, Director, Economic Development & Tourism
Kathleen Dooley, City Attorney

DATE:

November 6, 2018

RE:

C-PACE Ordinance

Issue:
Shall the City create a property assessed clean energy financing program, under which
improvements to existing buildings or new construction may be financed through a loan that
is secured by a voluntary special assessment on the improved property? The public purposes
of the program include the renovation and construction of non-residential buildings and
structures by incorporating renewable energy production and distribution facilities, energy
usage efficiency improvements, and water usage improvements.
Recommendation:
Hold a public hearing on the ordinance on November 13, 2018, and adopt the amended
ordinance on second reading on that date. While the ordinance would be available to qualifying
properties and eligible improvements City-wide, its first use is anticipated to be in connection
with the multi-purpose stadium. Thus, exploring the feasibility of C-PACE financing was one
of the City’s responsibilities under the July 11, 2018 Letter of Intent with Potomac Baseball,
LLC.
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The amended ordinance in the November 13, 2018 meeting packet reflects comments received
from the Mid-Atlantic PACE Alliance (MAPA), the C-PACE Alliance (CPA), private lending
institutions, the Virginia Department of Mines, Minerals and Energy, C-PACE program
administrators, and the chair of the City’s Clean and Green Committee.
Update – amendments to the ordinance as adopted on first reading:
• Draft loan agreement:
The November 13, 2018 ordinance includes the draft loan agreement as an exhibit. The loan
agreement is a tri-party agreement between the Borrower, Capital Provider, and the City. The
loan agreement was drafted by Fredericksburg resident and commercial real estate and finance
attorney Carrie O’Malley of the Hirschler law firm. Ms. O’Malley has been involved with CPACE transactions all over the country since 2016, including the D.C. United Audi Field CPACE loan. The draft contract was also reviewed by the City’s outside counsel, John Rife and
Greg Haynes of Taxing Authority Consulting Services, P.C., the lawyers who represent the
Treasurer in tax collection matters, including the foreclosure proceedings involving real estate
taxes and delinquent special assessments on properties in Celebrate Virginia South.
• Underwriting criteria vs. Program Guidelines:
In addition, this draft recasts the underwriting “requirements” in §38-504 as underwriting
guidelines which may be modified or adapted to relate to the public benefits achieved by a
particular C-PACE loan, to reflect whether the property is revenue-producing, or to reflect
updated underwriting guidelines established by the Virginia Department of Mines, Minerals,
and Energy. The purpose of this proposed change is to build flexibility into the program so
that it can be an attractive opportunity in many situations. 1
The change is supported by Daniel Farrell, Energy Financing Program Manager of the Virginia
Department of Mines, Minerals, and Energy. Mr. Farrell wrote that the DMME continues to
stand behind the 2015 Guidelines, but that they were intended as voluntary guidance, and not
as strict criteria to be applied to every loan. Mr. Farrell wrote that “the C-PACE market has
evolved considerably in the intervening three years. Active programs have actually loosened
prescriptive LTV [loan to value] and SIR [savings to investment ratio] requirements because
they were proving to be restrictive to getting projects in the door (and thereby missing

The original memo correctly characterizes DMME’s 2015 publication as “guidelines,” but the earlier draft of
the ordinance made them strict loan criteria.
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opportunities to create jobs, save energy, etc.) The capital provider/lender still has to do due
diligence on the underwriting and financial fitness/ability to pay of the borrower.”
With respect to the Savings to Investment Ratio, Mr. Farrell advises that the 2018 average
commercial customer electricity price in Virginia is 8.44 cents/kWh, which is lower than in
many states. For example, in neighboring Maryland, the 2018 average commercial customer
electricity price is 10.12 cents/kWh. The low cost of energy in Virginia “would make it more
difficult for a similar project, with the same energy-saving measures installed and amount of
energy saved, to pencil out to an SIR above 1.0 in the [Commonwealth of Virginia] (because
the value of the energy savings in the calculation would be lower.” 2
Likewise, MAPA and CPA urged this change, based on members’ experience with the private
lending market and the many and varied instances in which a C-PACE loan is considered.
The City Manager is authorized to develop and adopt Program Guidelines for the actual
implementation of the C-PACE program. This is an essential element of the program. In
addition to underwriting guidelines, this administrative manual will include requirements for
City Attorney approval of loan applications (title commitment review) and loan documents.
• Other changes:
The other changes to the ordinance are editorial in nature, for example, conforming ordinance
definitions to loan document definitions. The revised ordinance also states more clearly the
role of the Program Administrator – either the City Manager (or designee) or a third party
hired for this purpose – and the need for Program Guidelines to be developed.
•

C-PACE voluntary special assessment vs. community development authority special
assessment:
Council members have been asked (and have asked themselves) to distinguish the proposed
C-PACE special assessment from the Celebrate Virginia South Community Development
Authority special assessment, which turned out badly. These questions reflect an
understandable insistence that the City not find itself in a bad position as a result of a new
voluntary special assessment, one shared by the City staff who worked on this ordinance. Here
are a few of the differences:

Email from Daniel Farrell, Energy Financing Program Manager, Virginia Dept. of Mines, Minerals and Energy
(DMME) to Kathleen Dooley, City Attorney, dated November 2, 2018.
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o We involved the attorneys who represented the Treasurer in the CDA loan
foreclosure proceedings in the drafting of this ordinance. John Rife and Greg
Haynes of Taxing Authority Consulting Services drew on their experience with
Celebrate Virginia South.
o The Celebrate Virginia South Community Development Authority special
assessment was levied at a comparatively speculative stage of the land
development process. The loan secured by the CDA special assessment paid
for the construction of public infrastructure – roads, water, and sewer – that
prepared raw land for market. The C-PACE loan arises at the end stage of the
land development process, for new construction, since it finances Qualifying
Improvements for a building that is about to be constructed. With respect to
existing structures, the real property use and value have been established, and
the financed improvements will enhance the existing use or value.
o Section 38-504(C) directs the Treasurer to apply any C-PACE loan payment
first to any delinquent real estate or personal property taxes owed on the
property. The City gets paid first, and the capital provider second. In the CDA
context, payments were applied either (1) as directed by the payor, or (2) to
the older of the two delinquent accounts, or (3) in pari passu (evenly) to
delinquencies arising on the same date.
o Section 38-504(F) establishes the maximum C-PACE loan amount at $5
million, and the maximum aggregate amount financed through C-PACE loans
throughout the City at any one time is $15 million. The 2005 loan to the
Celebrate Virginia South CDA was $27,500,000. City Council may wish to
increase the maximum C-PACE loan amount or maximum aggregate loan
amount in the future, after the City has good experience with the C-PACE
loan program, but these initial maximums limit the exposure of the City’s real
estate tax base to a bad loan.
o The additional requirements in §38-504(H) were drafted by John Rife and
Greg Haynes. These protections are a direct outgrowth of the Celebrate
Virginia South foreclosure proceedings, and are designed to prevent protracted
litigation.
4
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o Section 38-506(H) authorizes the Treasurer to enforce the C-PACE lien after
December 31st following the first anniversary of either the real estate tax or the
special assessment having become due, under authority of Virginia Code
§58.1-3965.1. The CDA special assessment lien was enforceable on the second
anniversary under the general statute that covers collection of delinquent real
estate taxes. The earlier foreclosure proceedings may be filed, the more likely
collection will be successful, and the lower the exposure of the City’s real estate
tax base.
[Original memo follows.]
Background:
• What is “C-PACE” and what are the public and private benefits of this
program?
“C-PACE” stands for Commercial Property Assessed Clean Energy Financing. Local
programs are authorized under Code of Virginia §15.2-958.3. Many Virginia localities are
considering adopting a C-PACE ordinance, but only Arlington County has adopted one so
far, and no loans have been made under that ordinance to date. Many other states have
adopted C-PACE financing authority, and it has been used successfully to incorporate energy
efficiency and water use efficiency in plans for new construction (e.g. D.C. United Audi Field
in Washington, D.C.) and for the renovation of existing buildings.
The public benefits of C-PACE financing (listed in §38-500 of the ordinance) include:
• Environmental benefits of high efficiency energy production, distribution, and usage
improvements;
• Environmental benefits of high efficiency water usage improvements, particularly on
the public water supply and public wastewater treatment services provided by the City;
• Renovation, retrofit, or rehabilitation of older buildings, including “contributing
structures” to the City’s Historic Fredericksburg overlay zoning district;
• Enhancement of the real property tax base;
• Make older buildings more attractive to tenants, thereby promoting employment and
economic growth in the City.
The benefits of C-PACE financing for the property owner include:
• 100% financing for eligible improvements;
• Voluntary special assessment lien has the same priority as real estate taxes;
5
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•
•
•

Voluntary special assessment lien survives the sale of the building or a real estate tax
foreclosure;
More comfortable commercial buildings, lower energy and water utility payments,
enhanced value and marketability;
The structure of the financing permits property owners to pass-through payment
obligations and energy/water savings to tenants. 3

• Qualifying Improvements, §38-502:
The first goal in developing the list of “Qualifying Improvements” was to stay within the
statutory authority, which identifies three categories of improvements -- renewable energy
production and distribution facilities, energy usage efficiency improvements, and water usage
efficiency improvements – as qualifying for C-PACE financing. Second, we attempted to
provide more information about the types of improvements that would be considered within
each category. Finally, the types of Qualifying Improvements listed in the ordinance are
intended to achieve the public and private benefits of the program. The draft ordinance
incorporates guidance as to what types of improvements should be eligible for financing
through the program. The guidance was developed by the Mid-Atlantic PACE Alliance, a
collaboration between the Virginia Department of Mines, Minerals, and Energy, the District
of Columbia Department of Energy and Environment, the Maryland Clean Energy Center,
and other industry and non-for-profit partners.
• Eligible properties, §38-503:
The definition of “Eligible Properties” is broad, intended to encompass both taxable and tax
exempt (e.g. churches) properties. Since the special assessment lien is voluntary, even a tax
exempt property owner may voluntarily participate in this program. Energy efficiency, in
particular, can be a particular challenge for older buildings such as churches. Energy efficiency
improvements to a tax exempt property could be financed through the program, and the
Commissioner of Revenue would record the voluntary special assessment lien on the City’s
tax books. Opening the C-PACE financing program to taxable and tax exempt properties
gives the City and City land owners maximum opportunities to achieve the public and private
benefits of the program.

3 Elements of a Well-Designed C-PACE Statute and Program to Attract Private Capital and Foster Greater
Transaction Volumes, January 16, 2018, by the PACE Nation coalition, http://pacenation.us/wpcontent/uploads/2018/01/Well-Designed-CPACE-Programs-1-25-18.pdf (accessed October 15, 2018).
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C-PACE is not available to residential properties at this time, under the statute, but multifamily residential buildings with five or more units are eligible to participate. Condominium
projects are also excluded from the program under state law and the draft ordinance; the
complications of special assessment liens on common areas make this program problematic
for buildings in a condominium ownership structure.
• Program arrangements, §38-504(A-F):
The statute authorizes the creation of a local loan program, and then requires the locality to
offer private lending institutions the opportunity to participate in the loan program. The draft
ordinance reflects this program structure, and states that the local program will be funded by
public dollars to the extent they are appropriated for that purpose by City Council. However,
plans at this time are for private lending institutions to take the lead as capital providers.
The other program arrangements include a maximum term of the C-PACE loan of 20 years,
and a minimum loan amount of $20,000. These terms are proposed to make C-PACE loans
attractive to owners of older existing buildings in the City. C-PACE loan payments will be
combined with the City’s real property tax billing and collection. The Treasurer will collect the
payments and then remit them to the capital provider.
The program arrangements protect the City’s own interests by directing the Treasurer to apply
any combined real estate taxes and C-PACE payment first to the City’s own real estate taxes,
penalties, and interest which are due and payable on the date of receipt of payment, and
second, to the C-PACE voluntary assessment. This program arrangement is authorized by
statute, and will protect the City from a situation where a private lender is receiving payments
but the real estate taxes on the property are delinquent. The City’s real estate taxes revenues
do not subsidize C-PACE loan payments.
In fact, the loan program is intended to be administered at no significant cost to City taxpayers
– with the costs of the application process and collections work borne by the borrower. A
final protection for City taxpayers is included in §38-504(F), which sets the maximum
aggregate dollar amount that may be financed through C-PACE at $15 million. This figure
represents 1% of the total assessed value of C-PACE eligible properties ($15 billion). The City
Manager is authorized to continue to accept C-PACE loan applications until the total
outstanding amount of loans is $15 million.
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• Underwriting requirements, §38-504(G):
When the Virginia General Assembly revised the C-PACE statute in 2015, it directed the
Virginia Department of Mines, Minerals and Energy (DMME) to develop uniform statewide
financial underwriting guidelines for C-PACE loans. 4 DMME published its guidance in a
document dated December 1, 2015, and that guidance is incorporated into the City’s draft
ordinance. The underwriting requirements are intended to make the loan program attractive
to lenders and borrowers, while also protecting the public from bad loans or loans that do not
achieve the public and private purposes of C-PACE. Each of the criteria used in this section
are defined in §38-501.
• Additional requirements, §38-504(H):
The additional program requirements in this section were developed in consultation with the
Treasurer’s legal advisor, Taxing Authority Consulting Services, P.C., attorneys John Rife and
Gregory L. Haynes. The provisions of this section were developed in light of the City’s and
Treasurer’s experience with the voluntary special assessment liens that secured the Celebrate
Virginia South Community Development Authority loan for infrastructure improvements to
that development. They are intended to discourage delays in the lien foreclosure process, if
that ever becomes necessary under C-PACE.
• Voluntary special assessment lien, §38-506:
The voluntary special assessment lien is the aspect of C-PACE that is attractive to lenders and
borrowers, and which sets the program apart from purely private loans. The voluntary special
assessment lien has priority equal to City real estate taxes – priority over all other liens on the
property – and for this to be true, any existing private lienholders must consent to the creation
of the special assessment lien. Lienholders tend to agree to subordinate their lien to the CPACE lien if they perceive a benefit to the property – better value, marketability, income
generation – and when they conclude that the C-PACE loan obligation does not accelerate in
the event of foreclosure. Under §38-507, the City leaves these determinations to the sole
discretion of the lienholders, as is appropriate – the City is not providing legal advice or issuing
warranties to existing lienholders.
Finally, the draft ordinance takes advantage of statutory authority for an early foreclosure
action on C-PACE special assessments, which protects private lenders and the City. The
Treasurer may foreclose on the voluntary special assessment lien after December 31st following
4

2015 Acts of the Assembly Chs. 389 and 427, §2.)
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the first anniversary of either the real estate tax or the special assessment payment becoming
due. The Treasurer will not have to wait until the second anniversary, as is the case with real
estate tax payments generally. The earlier commencement of foreclosure proceedings, in
combination with the other requirements discussed above, reduces the City’s exposure to the
consequences of an unpaid voluntary special assessment lien.
Fiscal Impact:
The program is proposed to be self-financing, through the collection of a nonrefundable
application fee and a portion of each loan installment payment collected. As stated, the
ordinance contains provisions intended to mitigate any adverse impact of the program on the
City’s collection of real estate taxes.
Attachments:
• Draft ordinance
• Resolution establishing C-PACE fees

10645773.2 036434.00019
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MOTION:

November 13, 2018 1
Regular Meeting
Ordinance No. 18-19

SECOND:
RE:

Creation of a Program for Financing Clean Energy Improvements, Known as
“C-PACE”

FIRST READ:
ACTION:

October 30, 2018

SECOND READ:

APPROVED; Ayes: 0; Nays: 0

Sec. I.
Introduction.
The Virginia General Assembly adopted Code of Virginia §15.2-958.3 to authorize localities to
facilitate loans for the acquisition and installation of clean energy improvements to existing and new
buildings and structures. Loans may be offered for renewable energy production and distribution
facilities, energy usage efficiency improvements, and water usage efficiency improvements. These loan
programs advance many public purposes, as stated in the ordinance, and City Council has determined
to make this type of financing available to eligible properties in Fredericksburg. In
adopting underwriting various requirements for this program, City Council has been guided by the
“Final uniform statewide financial underwriting guidelines for clean energy loans made by localities
under §15.2-958.3 of the Code of Virginia,” prepared by the Virginia Department of Mines, Minerals
and Energy, dated December 1, 2015, and the Mid-Atlantic PACE Alliance (MAPA) Regional C-PACE
Toolkit published in June 2018.
City Council held its duly advertised public hearing on this ordinance on November 13, 2018.
It is hereby ordained by the Fredericksburg City Council that Chapter 38 of the City Code is amended
as follows:

Words in italics or strike-outs are changes from the version of this ordinance approved by City Council on first reading
on October 30, 2018.
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Sec. II.

City Code Amendment.

City Code Chapter 38, “Environment,” is amended by adding a new Article V, “Commercial Property
Assessed Clean Energy Financing Program,” as follows:
Article V.
Commercial Property Assessed Clean Energy Financing Program.
Sec. 38-500. Commercial Property Assessed Clean Energy Financing Program; established;
purpose.
A. City Council hereby establishes the Commercial Property Assessed Clean Energy Financing
Program, (C-PACE), under the authority of Code of Virginia §15.2-958.3. Under C-PACE,
the City may enter into authorize contracts to provide loans for the initial acquisition and
installation of clean energy improvements with free and willing property owners of both
existing properties and new construction. In addition, private lending institutions shall be
provided the opportunity to participate in C-PACE.
B. The purpose of C-PACE is to promote the renovation and construction of non-residential
commercial, non-profit and multi-family buildings and structures by incorporating renewable energy
production and distribution facilities, energy usage efficiency improvements, or water usage
efficiency improvements. City Council finds that this will promote the general health and
welfare of the community. Water usage efficiency improvements, in particular, benefit the
public water supply and wastewater treatment services provided by the City.
C. In establishing C-PACE, the City Council finds that Fredericksburg has numerous older
buildings with many years of remaining life, and that the renovation, retrofit, or rehabilitation
of these buildings with qualifying clean energy improvements would make them more efficient
and reduce their greenhouse gas emissions. The rehabilitation of commercial and industrial
buildings and structures that are at least 40 years old, in particular, supports the same public
purposes advanced by the real estate tax exemption provided for this activity.
D. City Council further finds that the promotion and development of new buildings and
structures with energy efficient or water efficient features that exceed current building code
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requirements, or which use renewable energy will enhance the real property tax base of the
City, make these buildings, if rented, more attractive to tenants, and thereby promote
employment and economic growth in the City.
Sec. 38-501.

Definitions.

“Borrower” means the person, as defined in Code of Virginia §1-230, who owns or leases an eligible
property and voluntarily applies for and obtains a C-PACE loan, or that person’s successor in title.
“Borrower Certifications Certificate” means evidence a notarized certificate from Borrower that the property
owner, certifying that (i) Borrower is (A) current on payments on all payments on loans secured by a mortgage
or deed of trust lien on the pProperty, (B) current and on real and personal property tax payments, (C) current
on all federal, state, and local taxes and that there is no federal income tax lien, judgment lien, or other involuntary lien
against the Property, and (D) that the property owner is not insolvent or in bankruptcy proceedings, and
(ii) that the title of the benefitted property is not in dispute as evidenced by a title report or title insurance
commitment from a title insurance company acceptable to Capital Provider and City.
“C-PACE Memorandum” means a Memorandum of C-PACE Assessment Lien, which shall (i) be executed by
Borrower, Capital Provider, and the City, (ii) include the Amortization Schedule, and (iii) be recorded in the Clerk’s
Office against the Property at closing to evidence the C-PACE voluntary special assessment lien and to secure the
repayment of the C-PACE financing to the Capital Provider.
“Capital Provider” means the private lending institution that originates a C-PACE loan, or their its
successors or assigns in interest; or, if City Council appropriates funds for this purpose and if
applicable, the City. The Capital Provider is the source of funding for, or the current holder of, CPACE loans.
“C-PACE assessment to value ratio” means the ratio of the C-PACE voluntary special assessment
secured by a property to the appraised value of the structure if the C-PACE loan is greater than
$100,000; or, if the C-PACE loan is $100,000 or less, the assessed property value. In each case the
property value shall include the anticipated added value to the property provided by the Qualifying
Improvements.
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“Cost” as applied to “Qualifying Improvements” shall have the meaning given to it in the Public
Finance Act, Code of Virginia §15.2-2602 include the cost of all (a) labor, (b) materials, machinery and
equipment, (c) architectural, engineering, consulting (such as energy audits and assessments, feasibility
studies and reports, and financial projections), financial and legal services, (d) plans, specifications and
studies, (e) physical and building condition surveys, (f) commissioning expenses, (g) project
management, (h) energy savings or performance guaranty or insurance, (i) post-installation evaluation,
measurement and verification, and building accreditation, (j) permitting fees, (k) due diligence,
financing, and closing costs for the C-PACE Loan, including administrative and Capital Provider fees
that are directly attributable to a Qualifying Improvement, and (l) reserves for construction period
interest. 2
“Debt service coverage ratio” means net operating income (yearly gross revenue minus operating
expenses) of the property divided by the total debt service, including anticipated C-PACE financing.
“Program” means the Commercial Property Assessed Clean Energy Financing Program created by this article.
“Program Administrator” means (i) an independent third party whose services are procured by the City, or (ii) the City
Manager or his or her designee.
“Program Guidelines” means those procedures, rules, disclosures, and restrictions promulgated, imposed and enforced by
the Program Administrator for the administration of the Program.
“Project” means the development of Qualifying Improvements on an Eligible Property.
“Property” means an Eligible Property as defined in Section 38-503 located within the City of
Fredericksburg, for which a program loan is applied for or received.
“Savings to investment ratio” means the ratio of overall project savings to overall project costs.
“Total loan to value ratio” means the ratio of total debt to be secured by an Eligible Property (including
the C-PACE loan) to the appraised value of the Eligible Property (including the anticipated added
value of any Qualifying Improvements) if the C-PACE loan is greater than $100,000; or if the CPACE loan is $100,000 or less, the ratio of total debt to be secured by an Eligible Property (including
2

This definition is moved here from §38-502.
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the C-PACE loan) to the assessed property value (including the anticipated added value provided by
the Qualifying Improvements). The purpose of this ratio is to assure that there is sufficient collateral
to secure the C-PACE voluntary special assessment in the event of a default.
Sec. 38-502.

Qualifying improvements.

The costs Cost of the following types of Qualifying Improvements to existing buildings and structures,
or new construction, on Eligible Property, may be financed through C-PACE. The Sample List of
Eligible Improvements published by the Mid-Atlantic PACE Alliance dated June 2018 shall be used
as a guide in determining which proposed improvements qualify for C-PACE funding.
1. Renewable energy production and distribution facilities, including but not limited to, solar
photovoltaic, solar thermal, geothermal, wind, fuel cells, biomass systems, biogas or
methane recovery systems.
2. Energy usage efficiency systems reasonably expected to reduce the energy usage of the
Eligible Property, including but not limited to, high efficiency lighting and building
systems, heating, ventilation and air conditioning (HVAC) upgrades, air duct sealing, high
efficiency boilers and furnaces, high efficiency hot water heating systems, combustion and
burner upgrades, fuel switching, heat recovery and steam traps, cogeneration systems,
building shell or envelope improvements, reflective roof, cool roof or green roof systems,
weather-stripping, fenestration and door improvements and modifications, insulation
(both in walls, roofs, floors and foundations and in HVAC systems’ radiant barriers),
building energy management systems, process equipment upgrades, and other forms of
conservation; provided, that for Qualifying Improvements that are part of a new building
or structure, such Qualifying Improvements shall exceed the minimum energy efficiency
requirements of then-applicable law, ordinance, regulation or code.
3. Water usage efficiency improvements, such as recovery, purification, recycling and other
forms of water conservation. For new construction, these improvements qualify for CPACE financing only if they exceed the minimum water usage efficiency requirements of
then-applicable law, ordinance, regulation, or code.
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4. Construction, renovation or retrofitting of Eligible Property directly related to the
accomplishment of any purpose listed in clauses 1, 2, or 3, above, whether such Qualifying
Improvement was erected or installed in or on a building or on the ground, it being the
express intention of the City to allow Qualifying Improvements that constitute, or are part
of, the construction of a new structure or building to be financed with a C-PACE Loan.
5. Any other category of improvement approved by the City Manager as qualifying for
financing under C-PACE, with the concurring written opinion of either the City Attorney
or other legal counsel engaged to serve as counsel for C-PACE that such improvement is
authorized by or consistent with the Commonwealth’s authorizing legislation for C-PACE
programs.
6. The Sample List of Eligible Improvements published by the Mid-Atlantic PACE Alliance
dated June 2018 is non-exhaustive and shall may be used as a guide in determining which
proposed improvements qualify for C-PACE funding.
7. With respect to the foregoing “Qualifying Improvements,” a C-PACE Loan may fund the
cost of all (a) labor, (b) materials, machinery and equipment, (c) architectural, engineering,
consulting (such as energy audits and assessments, feasibility studies and reports, and
financial projections), financial and legal services, (d) plans, specifications and studies, (e)
physical and building condition surveys, (f) commissioning expenses, (g) project
management, (h) energy savings or performance guaranty or insurance, (i) post-installation
evaluation, measurement and verification, and building accreditation, (j) permitting fees,
(k) due diligence, financing, and closing costs for the C-PACE Loan, including
administrative and Capital Provider fees that are directly attributable to a Qualifying
Improvement, and (l) reserves for construction period interest.
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Sec. 38-503.

Eligible Properties.

Eligible Properties include all assessable real estate located within the City of Fredericksburg, with all
buildings located or to be located thereon, whether vacant or occupied, whether improved or
unimproved, and regardless of whether such real estate is currently subject to taxation by the City,
other than (a) any condominium project as defined in Code of Virginia §55-79.2, or (b) any residential
property containing four or fewer dwelling units. Eligible Properties shall be eligible to participate in
C-PACE.
Sec. 38-504.

Program arrangements.

A. The Capital Providers for C-PACE may be private lending institutions. Public funds may be
the source of C-PACE funding to the extent appropriated for that purpose by City Council.
B. The time period during which Borrowers shall repay the C-PACE loan shall not exceed the
weighted average useful life of the Qualifying Improvements or 20 years, whichever is less.
However, the maximum term of a C-PACE loan for solar improvements shall be 25 years.
C. C-PACE loan payments shall be combined with the City’s real property tax billing and
collection, and payable into the treasury of the City. The Treasurer shall apply any loan
payment first to the City’s real estate taxes, penalties, and interest which are due and payable
on the date of receipt of the payment, and second, upon having paid all real estate taxes due,
to the C-PACE voluntary special assessment in accordance with the C-PACE loan documents.
Borrower shall notify the Capital Provider and the Treasurer if any C-PACE loan payment is a
prepayment, at the time the payment is made.
D. The interest rate of a C-PACE loan shall be determined by mutual agreement of the Borrower
and the Capital Provider.
E. All of the costs incidental to the financing, administration, and collection of the C-PACE loan
shall be borne by the Borrower. C-PACE is intended to be self-financed through fees that are
designed to cover the costs to design and administer the program, including the compensation
of any third-party administrator. The City Manager shall collect a non-refundable program
application fee from the Borrower upon receipt of an application for C-PACE financing. In
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addition, the City shall impose a fixed fee to be collected with each loan payment, which shall
be stated in the written contract between the City, property owner Borrower, and cCapital
Provider. The amounts of these fees shall be established by City Council by resolution from
time to time as needed.
F. The minimum amount of any single C-PACE loan shall be $20,000. The maximum amount
of any single C-PACE loan shall be $5 million. The maximum aggregate dollar amount that
may be financed through C-PACE is $15 million. In the event that applications for C-PACE
financing appear likely to exceed the maximum aggregate dollar amount, priority shall be given
to applicants on a first-come, first-served basis.
G. Underwriting requirements The Program Administrator is authorized and directed to prepare Program
Guidelines for C-PACE loans. The Program Guidelines shall include, without limitation:
a. disclosures about C-PACE fees, costs, and Program processes;
b. eligibility requirements for participation in the Program by Capital Providers, contractors and other
PACE stakeholders;
c. eligibility requirements for Borrowers and C-PACE improvements and projects; and
d. suggested underwriting criteria including, without limitation, underwriting guidelines established by the
Virginia Department of Mines, Minerals, and Energy or the Mid-Atlantic PACE Alliance
Regional C-PACE Toolkit published in June 2018, such as financial ratios related to:.
1. The maximum total loan (including C-PACE loan) to value benchmarks ratio for any
property is 90%.;
2. The maximum C-PACE assessment to value benchmarks ratio is 20%.
3. The minimum sSavings to investment ratio is 1.; and
4. The minimum dDebt service coverage ratio is 1.
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H. Additional requirements.
1. Every Borrower, on behalf of itself and any affiliated entities whether in existence at
the time of the C-PACE application or created thereafter and any of its individual
shareholders, principals, managers or other associated individuals, shall (a) waive the
right to bid, either directly or indirectly, on the property at any auction held in the
course of foreclosure for delinquent real estate taxes or the C-PACE voluntary special
assessment, and (b) waive the right to occupy, possess, or use, either directly or
indirectly, any Eligible Property for a period of five years from after the date of the
foreclosure auction.
2. Every Borrower shall:
a. Waive all defenses, affirmative or otherwise, to the foreclosure action related
to any collection suit brought for the nonpayment of any C-PACE obligation.
This waiver shall apply to any litigation action initiated under the laws of the
Commonwealth of Virginia or any administrative collection action as afforded
the City of Fredericksburg Treasurer or her duly appointed collection agent;
b. Waive all defenses to the imposition of personal liability for corporate officers
as permitted under Virginia Code §58.1-3965(F) and the collection thereof as
stated in subparagraph (a) above;
c. Waive all rights afforded under the Fair Debt Collection Practices Act
pursuant to 15 USC 1692, et seq.
d. Agree to provide a confession of judgment pursuant to Virginia Code §8.01432, et seq., if requested by the City or the Capital Provider to accompany any
note related to the financing for any Qualifying Project.
e. These waiver provisions shall be a burden that runs with the land intended to
bind successors or assigns in title while any C-PACE obligation remains
outstanding.
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Sec. 38-505.

City Manager authorization; loan agreements.

A. A draft contract specifying the terms and conditions of C-PACE loan agreements is shall be
adopted by subsequent resolution as an appendix to Ordinance 18-__, which established C-PACE.
Each C-PACE loan agreement shall be in substantially the form established by the draft
contract, with such additions, deletions or alterations as permitted by this Aarticle.
B. The City Manager is authorized to enter into C-PACE loan agreements on behalf of the City.
The City Manager may procure C-PACE Program administration services if needed, to the
extent that funds for this purpose are appropriated.
C. The parties to any C-PACE loan agreement shall be the Borrower, the Capital Provider, and
the City.
D. The City Manager may not execute any C-PACE loan agreement unless the conditions for the
priority status of the voluntary special assessment lien are met, in addition to the underwriting
requirements.
E. The C-PACE loan documents shall include provisions for the amendment of the C-PACE loan agreement.
No Capital Provider or Borrower may amend any C-PACE loan agreement without consent
of the City, as evidenced by the signature of the City Manager, which shall not be unreasonably
withheld, conditioned or delayed.
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Sec. 38-506.

Voluntary special assessment lien.

A. A C-PACE loan shall be secured by a voluntary special assessment lien equal in value to the
loan in the amount of the initial C-PACE loan amount, plus all interest, penalties, fees, costs and other
amounts accrued or accruing thereon in accordance with the C-PACE loan documents against the property
where the Qualifying Improvements are being installed, the existence, terms and conditions
of which shall be evidenced by the recordation of a C-PACE Memorandum of C-PACE Lien
in the Clerk’s Office of the Circuit Court of the City of Fredericksburg. The Capital Provider
shall record the Memorandum within three business days of at closing. The Capital Provider
shall inform the City of Fredericksburg Commissioner of Revenue of the any changes to the
anticipated yearly assessment, and the Treasurer of any changes to the amortization schedule, on or
before July 31st of each year for which C-PACE loan payments are due.
B. The voluntary special assessment lien shall have the same priority status as a property tax lien
against real property so long as (1) a written subordination agreement, in a form and substance
acceptable to each prior lien holder in its sole and exclusive discretion, is executed by the
holder of each mortgage or deed of trust lien on the property and recorded with the special
assessment lien, and (2) a Borrower Certifications are Certificate is submitted to the City prior
to recording the C-PACE Memorandum of C-PACE Lien.
C. The City’s obligation to remit C-PACE payments to the Capital Provider shall be a limited
obligation, only payable if and when installment payments are received from the Borrower and
not applied by the Treasurer to the City’s real property taxes, penalties, and interest as directed
by this article. The Treasurer shall promptly process, deposit, and credit C-PACE installment
payments no later than 30 45 days after receipt.
D. The voluntary special assessment lien, and the C-PACE Memorandum of C-PACE Lien, shall
not be amended without the City’s consent, except as provided in the C-PACE loan documents,
including, without limitation Capital Provider’s for transfer, assignment, or sale as provided in this
section. The City’s consent shall not be unreasonably withheld, conditioned or delayed. C-PACE loans may
be transferred, assigned or sold by a Capital Provider at any time during the loan term without
consent from Borrower or the City or any other party; provided that Capital Provider shall (i)
record a C-PACE Assignment in the Clerk’s Office, and (ii) deliver a copy of the recorded CPACE Assignment to the Commissioner of Revenue, Treasurer, and program administrator
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if applicable. The Treasurer shall not be obligated to remit C-PACE payments to a new Capital
Provider unless a recorded copy of the C-PACE Assignment has been provided to the
Treasurer at least thirty days before the next installment payment due date. Recordation of the
C-PACE Assignment shall constitute an assumption by the new Capital Provider of the CPACE rights and obligations contained in the C-PACE loan documents.
E. The voluntary special assessment lien shall run with the land. That portion of the assessment
that has not yet become due is shall not be eliminated by foreclosure of a property tax lien.
F. The voluntary special assessment shall be payable to the Treasurer in installments over a period
of years, due at the same time as real property taxes. C-PACE loans shall not constitute a
pledge of the faith and credit of the City.
G. Delinquent payments shall be subject to all fees and collection methods permitted under the
laws of the Commonwealth of Virginia for the collection of delinquent taxes.
H. The Treasurer may shall enforce the voluntary special assessment lien in the same manner that
a property tax lien against real property is enforced. The Treasurer shall be entitled to recover
costs and expenses, including attorneys’ fees, in a suit to collect a delinquent installment of an
assessment in the same manner as in a suit to collect delinquent property taxes, including
utilizing any administrative remedies provided by Virginia law. The costs and expenses recovered by
the Treasurer shall be in addition to any costs, expenses, interest, or other amounts due and owing to the Capital
Provider in accordance with the C-PACE loan documents. For the purposes of enforcement of the
voluntary special assessment lien herein, any Eligible Property which has an outstanding
voluntary special assessment imposed pursuant to this Article shall be enforceable
after December 31st June 30th following the first anniversary of either the real estate tax or the
special assessment having become due under the authority of Virginia Code §58.1-3965.1.
Sec. 38-507.

Role of the City; limitation of liability.

Borrowers and Capital Providers participate in C-PACE at their own risk. The City makes no
representation or warranty as to the validity, enforceability, priority, or any other character of any CPACE loan agreement or voluntary special assessment lien and Borrowers and Capital Providers
agree to release and hold the City of Fredericksburg harmless from and against any and all liabilities,
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claims, suits, liens, judgments , damages, losses and expenses, including without limitation,
reasonable legal fees and costs arising in whole or in part from acts, omissions, breach or default of
Borrowers or Capital Providers in relation to or under the performance of any C-PACE loan
agreement.
SEC. III. Effective Date.
This ordinance shall be effective immediately.
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
Approved as to form:
_________________________
Kathleen Dooley, City Attorney
***************

Clerk’s Certificate
I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is
a true copy of Ordinance No. 18-19 duly adopted at a meeting of the City Council meeting held Date, 2018 at which
a quorum was present and voted.

____________________________________

Tonya B. Lacey, CMC
Clerk of Council

C-PACE ASSESSMENT AND FINANCING AGREEMENT

by and among
____________________________,
as Borrower
and
[CAPITAL PROVIDER NAME] (together with its successors, assigns and/or designees),
as Capital Provider
and
[CITY/COUNTY] OF _________________,
as [CITY/COUNTY]
Dated as of _________________, 20___

C-PACE ASSESSMENT AND FINANCING AGREEMENT
THIS C-PACE ASSESSMENT AND FINANCING AGREEMENT (this
“Agreement”) is made as of [_________ ___, 20___] (“Effective Date”) between [BORROWER
NAME], a ________________ organized under the laws of the [Commonwealth of Virginia] [IF
FOREIGN ENTITY ADD: and authorized to do business in the Commonwealth of Virginia]
(together with its successors and/or assigns, “Borrower”), [CAPITAL PROVIDER NAME], a
________________ organized under the laws of the [Commonwealth of Virginia] [IF FOREIGN
ENTITY ADD: and authorized to do business in the Commonwealth of Virginia] (together with
its successors and/or assigns, “Capital Provider”), and the [City/County] of
_________________, Virginia (“[City/County]”). Borrower, Capital Provider and the
[City/County] are referred to herein individually as a “Party” and collectively as the “Parties.”
Any and all capitalized terms used in this Agreement, which are not specifically defined herein,
shall have the meanings set forth in Section 1.01 below.
RECITALS
A.
Pursuant to the C-PACE Act and the Ordinance, the [City/County] established the
[City/County] C-PACE program to facilitate financing for the initial acquisition and installation
of Eligible Improvements with willing owners of Eligible Property (“Program”). The Program
allows private financing for Eligible Improvements by utilizing the local C-PACE assessment and
collection mechanism to provide security for repayment of C-PACE financing in accordance with
the C-PACE Act, the Ordinance, the Program Guidelines and the C-PACE Documents.
B.
Borrower is the legal and beneficial fee simple title owner/[leasehold] of that
certain real property, together with all improvements thereon and appurtenances thereto (including
without limitation the Improvements), located in ____________________, Virginia and having an
address of _________________________, as more particularly described in Exhibit A attached
hereto and incorporated herein (“Property”). 1
C.
Borrower has applied to the Program to obtain C-PACE Financing from Capital
Provider for the Improvements, which C-PACE Financing is further evidenced and secured by,
among other things, the C-PACE Lien.
D.
In accordance with the Program’s energy efficiency eligibility requirements,
Borrower has contracted to [renovate or retrofit the Property and/or construct a new building
and/or improvements on the Property to reduce energy and/or water consumption and/or install
renewable energy systems on the Property]. The C-PACE improvements to be constructed on the
Property (1) are generally described in the Financing Schedule and more particularly described in
the Construction Contract, (2) meet the requirements of the C-PACE Act and the Ordinance, and
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Note to Drafter: If Borrower has a leasehold interest in a long-term lease, this Agreement will need to be revised to
include the fee simple owner as a party and to incorporate certain other provisions related to the leasehold structure
as may be required by Capital Provider and the [City/County]. Additionally, if the transaction structure involves a
PACE-secured Power Purchase Agreement, this Agreement will need to be revised to include relevant provisions
required by Capital Provider and the [City/County].

(3) shall be permanently affixed to the Property and installed in accordance with the Program
Guidelines (“Improvements”).
E.
Borrower (1) has completed the Program application requirements, including
without limitation, obtaining a Lender Consent from each Senior Lender, and (2) has agreed to the
recordation of the C-PACE Lien against the Property in the amount of the C-PACE Financing.
F.
Capital Provider has agreed to provide the C-PACE Financing for the
Improvements on the condition of Borrower’s agreement to repay the C-PACE Financing and
subject to the terms and conditions contained in the C-PACE Documents, including without
limitation, Borrower’s execution and delivery of the C-PACE Note to Capital Provider.
G.
The [City/County] has agreed to levy, assess, collect and enforce the C-PACE Lien
in the same manner as the [City/County] levies, assesses, collects and enforces Real Estate Taxes
on the Property, subject to the terms and conditions contained in the C-PACE Documents.
H.
Borrower shall repay the C-PACE Financing in accordance with the C-PACE
Documents, and the [City/County] will use the C-PACE Payments to make payments to Capital
Provider and the [City/County] as provided in the Amortization Schedule and the Ordinance.
I.
The Parties have determined that the most efficient and effective way to implement
the financing, acquisition, construction and installation of the Improvements and to further the
public purposes contained in the C-PACE Act and Ordinance is through this Agreement, pursuant
to the C-PACE Act and Ordinance and on the terms contained in the C-PACE Documents, with
(i) Capital Provider funding the C-PACE Financing; (ii) Borrower acquiring, constructing, and
installing the Improvements and timely making the C-PACE Payments to fully repay the C-PACE
Financing to Capital Provider; and (iii) the [City/County] levying, collecting and enforcing the CPACE Lien, including remitting all C-PACE Payments actually received by Borrower to Capital
Provider.
J.
Borrower, Capital Provider and the [City/County] desire to set forth their respective
rights and obligations relating to the C-PACE Financing in this Agreement.
AGREEMENT
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants
contained herein, and for Ten Dollars cash in hand paid and other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally
bound, hereby agree as follows:
ARTICLE I
INTERPRETATION
Section 1.01. Definitions. Any and all capitalized terms used in this Agreement, which
are not specifically defined, shall have the meanings set forth below.
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(a)
“Agreement” is defined in the Preamble, and all references to the
Agreement herein include all exhibits and schedules attached hereto.
(b)
“Amortization Schedule” means that certain amortization schedule of CPACE Payments necessary to repay the C-PACE Financing, which is attached to this Agreement,
the C-PACE Note and the C-PACE Memorandum. The initial Amortization Schedule shall be
established on the Closing Date and may be updated periodically in accordance with this
Agreement.
(c)

“Assignment and Assumption Agreement” is defined in Section 4.14.

(d)
“Borrower” means [_____________________] and includes any and all
successors in title to Borrower.
(e)
“Borrower Certificate” means a notarized certificate from Borrower,
certifying that (i) Borrower is (A) current on all loan payments secured by a lien on the Property,
(B) current on Real Estate Tax and personal property tax payments, (C) current on all federal, state
and local taxes and that there is no federal income tax lien, judgment lien, or other involuntary lien
against the Property, and (D) not insolvent or in bankruptcy or foreclosure proceedings, and (ii)
the title of the Property is not in dispute, as evidenced by a title report or title insurance
commitment from a title insurance company acceptable to Capital Provider.
(f)
“Budget” means the detailed budget of all costs necessary to purchase,
install, and/or construct the Improvements in accordance with the Plans.
(g)
“Business Day” means any day on which Capital Provider and City/County
are open for business, other than a Saturday, Sunday, federal holiday or state holiday in Virginia.
(h)

“Capital Provider” is defined in the Preamble.

(i)
“Capitalized Interest” means the interest that accrues on the C-PACE
Financing (at the Interest Rate) from the Closing Date to the Repayment Start Date, which shall
be capitalized into the C-PACE Financing amount, as reflected on the Amortization Schedule.
(j)
“[City/County]” means the [City/County] of [Insert Locality Name],
Virginia, and its [City/County] treasurer, finance director, assessor, commissioner of revenue or
other [City/County] officials responsible for levying, assessing, collecting and/or enforcing taxes
(including Real Estate Tax) for the [City/County].
(k)

“Clerk’s Office” means the Clerk’s Office of the Circuit Court of

[City/County].
(l)
“Closing” means the closing of the transactions contemplated by this
Agreement, which shall take place on the Closing Date.
(m)

“Closing Conditions” is defined in Section 2.04.

(n)

“Closing Date” means the Effective Date.
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(o)
“Code” means the Code of Virginia of 1950, as amended to date and as it
may hereafter be amended.
(p)
“Completion Certificate” means a certificate of completion executed by
Borrower and Contractor in substantially the form attached hereto and incorporated herein
as Exhibit C, as may be modified by Capital Provider in its reasonable discretion.
(q)
“Completion Date” means the date on which all of the following events
have occurred: (i) construction of the Improvements has been completed in accordance with the
Plans, in a lien-free condition, except for the Permitted Liens and any other liens that Borrower is
appealing or contesting by appropriate legal or other proceeding (which shall be promptly initiated
and conducted by Borrower in good faith and with due diligence); (ii) Borrower has delivered a
fully-executed Final Lien Waiver and a fully-executed Completion Certificate to Capital Provider;
(iii) Borrower has delivered a temporary or final certificate of occupancy to Capital Provider, if
required for the Improvements; (iv) all required approvals, reports and information required to be
submitted to Capital Provider and/or the [City/County] have been submitted and approved, and (v)
all other requirements of the C-PACE Documents have been satisfied. The Completion Date is
estimated to occur on or before [_________, 20__]. Notwithstanding anything to the contrary
contained in this Agreement, the Completion Date shall occur no later than [_________, 20__],
unless otherwise approved by Capital Provider, in its reasonable discretion.
(r)
“Construction Contract” means that certain fully-executed construction
contract dated [___________, 20___] between Borrower and Contractor.
(s)
“Construction Period” means the period of time beginning on the Closing
Date and ending on the Completion Date, which is estimated to be [____________ (__)] months
after the Closing Date.
(t)
“Contractor” means [NAME OF GENERAL CONTRACTOR], a
general contractor that is licensed, bonded and insured in Virginia and has been approved by
Capital Provider. If Contractor is changed, Borrower shall obtain prior written consent from
Capital Provider approving the replacement contractor.
(u)

“C-PACE” means Commercial Property Assessed Clean Energy.

(v)
“C-PACE Act” means Virginia’s clean energy financing law, codified at
Section 15.2-958.3 of the Code.
(w)
“C-PACE Advance” means an advance of the C-PACE Financing
proceeds made by Capital Provider to Borrower during the Construction Period in accordance with
the terms and conditions of this Agreement.
(x)
“C-PACE Advance Schedule” means that certain schedule of C-PACE
Advances, which is attached hereto and incorporated herein as Schedule II.
(y)
“C-PACE Amendment” means a written amendment executed by
Borrower, Capital Provider and [City/County], which shall be recorded in the Clerk’s Office
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against the Property to evidence each amendment to the C-PACE Financing and the C-PACE Lien,
a form of which C-PACE Amendment is attached hereto and incorporated herein as Exhibit D.
(z)
“C-PACE Assignment” means a written assignment executed by Capital
Provider from time to time without consent from Borrower or [City/County], which shall be
recorded in the Clerk’s Office against the Property to evidence Capital Provider’s assignment of
the C-PACE Financing and C-PACE Lien, a form of which C-PACE Assignment is attached hereto
and incorporated herein as Exhibit E.
(aa) “C-PACE Documents” means this Agreement, the C-PACE Note, CPACE Memorandum, Disbursement Memorandum, C-PACE Amendment (if any), C-PACE
Assignment (if any), completion guaranty (if any), UCC-1 Financing Statement(s) (if any),
[INSERT OTHER APPLICABLE DOCUMENTS], and any other document executed in
connection with the transactions contemplated by this Agreement.
(bb) “C-PACE Financing” means that certain C-PACE loan in the aggregate
amount of [_________________ and __/100 Dollars ($_____.__)] made under the Program by
Capital Provider to Borrower to finance the Improvements on the Property in accordance with the
C-PACE Act, the Ordinance and the C-PACE Documents, which (i) includes principal, interest,
Capitalized Interest, fees (including Program Fees), and transaction expenses (including costs of
appraisals, environmental reports, title reports, transfer and/or recording fees and taxes), and (ii)
shall be paid back with interest (at the Interest Rate) over the Term in accordance with the C-PACE
Documents. During the Term, the C-PACE Financing amount may be modified by Capital
Provider to reflect accrued interest, Default Interest, late fees, penalties, payments, prepayments
and other adjustments that are contemplated by the C-PACE Documents.
(cc) “C-PACE Lien” means the voluntary, irrevocable, special assessment lien
levied against the Property pursuant to the C-PACE Act, at Borrower’s request, to evidence and
secure the C-PACE Financing, which (i) is of equal priority with the [City/County] Real Estate
Tax lien; (ii) as to the current C-PACE Payment that is due and any Delinquent C-PACE Payments,
is senior to (A) all other special assessment liens, and (B) all previously recorded senior liens,
provided a Lender Consent is recorded for each senior lien; (iii) shall run with title to the Property
and shall not be extinguished by a foreclosure; and (iv) is evidenced by the C-PACE Memorandum,
as such C-PACE Lien may be amended and assigned from time to time in accordance with the CPACE Documents.
(dd) “C-PACE Memorandum” means that certain Memorandum of C-PACE
Assessment Lien, which shall (i) be executed by Borrower, Capital Provider, and the
[City/County], (ii) include the Amortization Schedule, and (iii) be recorded in the Clerk’s Office
against the Property at Closing to evidence the C-PACE Lien and to secure the repayment of the
C-PACE Financing to Capital Provider, a form of which C-PACE Memorandum is attached hereto
and incorporated herein as Exhibit B.
(ee) “C-PACE Note” means a promissory note evidencing Borrower’s
obligation to repay the C-PACE Financing, executed by Borrower and made payable to Capital
Provider in the original principal amount of the C-PACE Financing, a form of which is attached
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hereto and incorporated herein as Exhibit G, and shall include without limitation, any and all
modifications, restructurings, extensions, consolidations, amendments and/or assignments thereof.
(ff)
“C-PACE Payments” means the periodic, installment payments of the CPACE Financing, due and payable by Borrower to the [City/County] to repay the C-PACE
Financing in such amounts and at such times as set forth on the Amortization Schedule (as may be
amended from time to time in accordance with the C-PACE Documents).
(gg) “Default Interest” means the interest that accrues at the Default Rate if
Borrower defaults under the C-PACE Documents or an Event of Default occurs. Computations of
Default Interest shall be based on a year of 360-days but shall be calculated for the actual number
of days in the period for which Default Interest is charged.
(hh) “Default Rate” means the lower of [______ percent (___%)] per annum or
the highest annual interest rate allowed by applicable law.
(ii)

“Delinquency” is defined in Section 5.01.

(jj)
“Delinquent C-PACE Payment” means any C-PACE Payment that was
not paid by Borrower when due, which shall include without limitation, all interest, late fees,
penalties and costs of collection incurred pursuant to the C-PACE Documents.
(kk)

“Disbursement Conditions” is defined in Section 2.05.

(ll)
“Disbursement Memorandum” means that certain memorandum
containing the Closing disbursements and wiring instructions for the transactions contemplated by
this Agreement, which shall be executed by Borrower, Capital Provider, and the [City/County], a
form of which is attached hereto and incorporated herein as Exhibit L.
(mm) “DMME” means the Virginia Department of Mines, Minerals and Energy.
(nn) “DMME Guidelines” means the Uniform Statewide Financial
Underwriting Guidelines for C-PACE Financings, issued on December 1, 2015, by the PACE
Stakeholder Committee organized by DMME.
(oo)

“Effective Date” is defined in the Preamble.

(pp) “Eligible Improvement” means any improvement, renovation, addition,
construction, installation, modification of or to, an Eligible Property or a building located on an
Eligible Property, if designed to (i) facilitate renewable energy production and distribution, (ii)
reduce energy consumption, or (iii) reduce water consumption, which Eligible Improvements
include without limitation, the types of Eligible Improvements listed in the Ordinance and may
include new construction or renovations to existing improvements or structures.
(qq) “Eligible Property” means all assessable real estate located within the
[City/County], with all buildings located or to be located thereon, whether vacant or occupied,
whether improved or unimproved, and regardless of whether such real estate is currently subject
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to taxation by the [City/County], other than (a) any condominium project as defined in §55-79.2
of the Code, or (b) any residential property containing four (4) or fewer dwelling units.
(rr)
“Environmental Claim” means any investigation, notice, notice of
violation, claim, action, suit, proceeding, demand, abatement order or other order or legally
binding directive, by any Governmental Authority or any other Person, arising (i) pursuant to or
in connection with any actual or alleged violation of any Environmental Law; (ii) in connection
with any Hazardous Material or any actual or alleged Hazardous Materials Activity; or (iii) in
connection with any actual or alleged damage, injury, threat or harm to health and safety of any
Person or to natural resources or the environment.
(ss)
“Environmental Laws” means any and all federal or state (or any
subdivision of either of them) statutes, ordinances, directives, orders, rules, regulations, judgments,
governmental authorizations, or any other requirements of Governmental Authorities relating to
(i) environmental matters, including those relating to any Hazardous Materials Activity; (ii) the
generation, use, storage, transportation or disposal of Hazardous Materials; or (iii) occupational
safety and health, industrial hygiene, land use or the protection of human, plant or animal health
or welfare, in any manner applicable to Borrower or the Property.
(tt)

“Event of Default” has the meaning given such term in Section 5.01.

(uu) “Exclusivity Covenants” means the covenants and undertakings of
Borrower and its affiliates, for the benefit of Capital Provider, whereby Borrower shall not (i)
solicit, initiate or encourage submission of proposals or offers from any third person, relating to
any acquisition or purchase of the C-PACE Financing, or (b) participate in any discussions or
negotiations regarding, or furnish any information or otherwise cooperate in any way with,
facilitate or encourage any effort or attempt by any person to purchase the C-PACE Financing.
(vv)

“Failure to Complete Fee” is defined in Section 2.11.

(ww) “Final Conditions” is defined in Section 2.06.
(xx) “Final Lien Waiver” means a final lien waiver and release approved by
Capital Provider in its reasonable discretion and executed by Contractor, which shall be in
substantially the form attached hereto as Exhibit I.
(yy) “Financing Schedule” means that certain C-PACE Financing Schedule
attached hereto and incorporated herein as Schedule I.
(zz) “Financing Term” means a period of [_______ (__)] years, beginning on
the Repayment Start Date and ending on the date on which the C-PACE Financing and any other
amounts owed pursuant to the C-PACE Documents have been repaid in full in accordance with
the C-PACE Documents and the Amortization Schedule (as may be amended from time to time).
(aaa) “Governmental Authority” means any federal, state, municipal, county,
national or other government, governmental department, commission, board, bureau, court,
agency, instrumentality or political subdivision thereof or any entity, officer or examiner
exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining
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to any government or any court, in each case whether associated with a state of the United States,
the United States, or a foreign entity or government.
(bbb) “Hazardous Materials” means any chemical, material or substance,
exposure to which is prohibited, limited or otherwise regulated pursuant to any Environmental
Law.
(ccc) “Hazardous Materials Activity” means any past, current, proposed or
threatened activity, event or occurrence involving any Hazardous Materials, including the use,
manufacture, possession, storage, holding, presence, existence, location, Release, threatened
Release, discharge, placement, generation, transportation, processing, construction, treatment,
abatement, removal, remediation, disposal, disposition or handling of any Hazardous Materials,
and any corrective action or response action with respect to any of the foregoing.
(ddd) “Improvements” is defined in Recital D of this Agreement.
(eee)

“Indemnified Party” is defined in Section 4.10.

(fff) “Interest Rate” means the annual interest rate under the C-PACE
Financing, as determined by Capital Provider, which equals [______ percent (___%)].
(ggg) “Lender Consent” means, for each Senior Lender, an executed, written
consent and subordination agreement (in substantially the form attached hereto and incorporated
herein as Exhibit F), which shall be recorded in the Clerk’s Office at Closing to evidence Senior
Lender’s consent to the C-PACE Financing and to subordinate Senior Lender’s lien on the
Property to the C-PACE Payments (as and when each C-PACE Payment becomes due and
payable) during the Term.
(hhh) “Lien Waiver” means a lien waiver and release (other than a Final Lien
Waiver) approved by Capital Provider in its reasonable discretion and executed by Contractor and
Borrower, certifying to Capital Provider that all materials furnished and work performed under the
Construction Contract to date have been fully paid (except for any retainage allowed by the
Construction Contract and any outstanding change requests) and confirming that there will be no
mechanics’ liens or claims therefor by Contractor or any subcontractors with respect to the
amounts covered in the Lien Waiver, which Lien Waiver shall be in substantially the form attached
hereto as Exhibit H.
(iii) “Material Adverse Effect” means a material adverse effect on and/or
material adverse developments with respect to (i) the business, operations, properties, assets or
condition (financial or otherwise) of Borrower; (ii) the ability of Borrower to fully and timely
perform its obligations pursuant to this Agreement; (iii) the legality, validity, binding effect or
enforceability against Borrower of the C-PACE Documents; (iv) the rights, remedies and benefits
available to, or conferred upon, Capital Provider under this Agreement or any related agreements;
or (v) the construction, development, operation, leasing, use or value of the Improvements.
(jjj) “Ordinance” means the “[Insert Locality Name] Commercial Property
Assessed Clean Energy (C-PACE) Ordinance,” adopted on [___________, 20__], in accordance
with the C-PACE Act, which establishes the Program.
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(kkk) “PACE” means Property Assessed Clean Energy.
(lll)

“PACE Confirmation” is defined in Section 2.08.

(mmm)“Party” and “Parties” are defined in the Preamble.
(nnn) “Permitted Liens” means any of the following affecting Borrower or the
Property: (i) the Permitted Title Exceptions; (ii) any lien, encumbrance or restriction permitted
under any Senior Lender agreement evidencing or securing the debt obligations of Borrower to
Senior Lender in connection with the Property; (iii) the C-PACE Lien as evidenced by the recorded
C-PACE Memorandum; (iv) any other liens or encumbrances as Capital Provider may approve in
writing from time to time; and (v) any subleases, concessions, occupancy agreements, use
agreements and licenses in the ordinary course of business for the operation of the business on the
Property, as approved by Capital Provider in its reasonable discretion.
(ooo) “Permitted Title Exceptions” means the title exceptions set forth
on Exhibit K attached hereto and incorporated herein.
(ppp) “Plans” is defined in Section 3.05.
(qqq) “Program” is defined in Recital A of this Agreement.
(rrr) “Program Administrator” means (i) an independent third party
(authorized by written contract with the [City/County]), or (ii) a designated [City/County] official,
which, in either case, possesses the authority to administer the Program as provided by the Code,
the Ordinance and the Program Guidelines.
(sss) “Program Fee” means the [City/County] fee for managing the Program
(including levying the C-PACE Lien and collecting and disbursing the C-PACE Payments), which
Program Fee shall be due and payable to the [City/County] in in accordance with this Agreement.
(ttt) “Program Guidelines” means those procedures, rules, disclosures, and
restrictions promulgated, imposed and enforced by Program Administrator for the governance of
the Program.
(uuu) “Property” is defined in Recital B of this Agreement.
(vvv) “Real Estate Tax” means the local tax on real estate which the
[City/County] levies pursuant to Title 58.1, Chapter 32 of the Code.
(www) “Release” means any release, spill, emission, leaking, pumping, pouring,
injection, escaping, deposit, disposal, discharge, dispersal, dumping, leaching or migration of any
Hazardous Material into the indoor or outdoor environment (including the abandonment or
disposal of any barrels, containers or other closed receptacles containing any Hazardous Material),
including the movement of any Hazardous Material through the air, soil, surface water or
groundwater.
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(xxx) “Repayment Date” means the due date for each of Borrower’s C-PACE
Payments during the Financing Term, which is the date that Real Estate Taxes are due to the
[City/County] (i.e., [May 15 (for the period from January 1 through June 30) and November 15
(for the period from July 1 through December 31)]), as provided in the Amortization Schedule.
(yyy) “Repayment Start Date” means the first Repayment Date that occurs after
the Completion Date.
(zzz) “Senior Lender” means each lender entitled to the benefits of a security
interest in the Property, whether evidenced by an existing security instrument recorded in the
Clerk’s Office against the Property, or a security instrument to be recorded in connection with the
Closing.
(aaaa) “Term” is defined in Section 2.01.
(bbbb) “Virginia” means the Commonwealth of Virginia.
Section 1.02 Conventions. Unless otherwise expressly provided in this Agreement:
(a)
references to Persons include their successors and permitted assigns, and
whenever the context may require, any pronoun shall include the corresponding masculine,
feminine and neuter, and singular or plural, forms;
(b)
the terms “include,” “includes” or “including” shall be deemed to be
followed by the phrase “without limitation;” and,
(c)
references to the Recitals, Articles, Sections, Exhibits and Schedules mean
the recitals, articles, sections, exhibits and schedules referenced in or attached to this Agreement,
respectively.
ARTICLE II
C-PACE FINANCING
Section 2.01. C-PACE Financing of Improvements; Term; Interest. Capital Provider
will provide the C-PACE Financing to Borrower for the construction of the Improvements, and
Borrower hereby agrees to (a) use the proceeds of the C-PACE Financing solely to construct the
Improvements and pay the allowable fees and costs required to be paid in connection therewith,
and (b) cause the C-PACE Financing to be repaid on the terms and conditions contained in the CPACE Documents. The C-PACE Financing will be provided for a term commencing on the
Closing Date and ending on the expiration of the Financing Term (“Term”), unless the C-PACE
Financing is prepaid (if permitted) in accordance with this Agreement. During the Term, interest
shall accrue on the unpaid principal balance of the C-PACE Financing at the Interest Rate. The
Interest Rate is not necessarily the lowest rate charged by Capital Provider. The C-PACE
Financing will be fully amortized over the Term as shown on the Amortization Schedule.
Section 2.02. Absolute Obligation; Evidence of Indebtedness. This Agreement is an
“evidence of indebtedness” for all purposes, it being the express intent of the Parties that this
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Agreement contains all of the loan and repayment terms and the provisions imposing the C-PACE
Lien against the Property for the benefit of Capital Provider. The debt evidenced by the C-PACE
Financing is a commercial (and not a consumer) loan for the specific purpose of financing the
Improvements on the terms and conditions as set forth herein. Borrower hereby promises and
agrees to repay the C-PACE Financing, as such amount may be increased during the Term to
include applicable interest, Default Interest, fees and/or C-PACE expenses, in accordance with the
provisions of the C-PACE Act, the Ordinance, the C-PACE Documents and other applicable law.
Section 2.03. Security/Collateral for C-PACE Financing. To secure the C-PACE
Financing, Borrower hereby grants to Capital Provider the C-PACE Lien. Borrower and the
[City/County] hereby consent to the C-PACE Lien being recorded against the Property for the
benefit of Capital Provider to evidence and secure the C-PACE Financing. Borrower and
[City/County] acknowledge and agree to the imposition of the C-PACE Lien on the Property as a
priority lien (equal in priority with Real Estate Taxes) to secure the C-PACE Financing,
enforceable against the Property as provided in the C-PACE Act, the Ordinance and the C-PACE
Documents.
Section 2.04. Funding; Conditions Precedent to Closing. On the Closing Date, Capital
Provider shall disburse the C-PACE Financing (net of Capitalized Interest, which shall be retained
by Capital Provider) in accordance with the Disbursement Memorandum, subject to the Closing
Conditions. The remaining C-PACE Financing amount (after all disbursements have been made
in accordance with the Disbursement Memorandum) will be deposited into an account to be
maintained with Capital Provider (or its designee) for the benefit of Borrower, the proceeds of
which will be disbursed from time to time in accordance with this Agreement. In connection with
Closing and prior to Capital Provider funding the C-PACE Financing, the following conditions
precedent to Closing shall be fully satisfied, in Capital Provider’s sole and absolute discretion, or
waived in writing by Capital Provider (“Closing Conditions”):
(a)
Borrower shall have provided to Capital Provider fully-executed originals
of the C-PACE Documents.
(b)
Borrower shall have disclosed all financial liens and/or encumbrances on
the Property, and the title report for the Property shall have been updated prior to Closing,
confirming that no additional matters of record exist.
(c)
The final, fully-executed Construction Contract shall have been approved
by Capital Provider.
(d)

The current Plans and current Budget shall have been approved by Capital

Provider.
(e)
Borrower shall have provided to Capital Provider evidence satisfactory to
Capital Provider of current insurance policies on the Property as required by this Agreement.
(f)
Borrower shall be current on all payments of (i) debt service for
indebtedness secured by a lien on the Property, and (ii) Real Estate Taxes and other assessments
levied on the Property, and Borrower shall have delivered the executed Borrower’s Certificate to
Capital Provider and [City/County].
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(g)
Capital Provider shall have received the fully-executed Memorandum and
confirmation that the Memorandum has been recorded in the Clerk’s Office.
(h)
All Lender Consents shall have been approved by Capital Provider, and
Capital Provider shall have received all fully-executed Lender Consents and confirmation that all
Lender Consents have been recorded in the Clerk’s Office.
(i)
Program Administrator has completed its review of the transaction
contemplated by this Agreement and has determined that the transaction meets the Program
requirements and is in compliance with the Program Guidelines.
(j)
Borrower shall have submitted such additional documents as Capital
Provider may reasonably require, all in form and substance satisfactory to Capital Provider in its
reasonable discretion.
(k)
[INSERT ADDITIONAL CLOSING CONDITIONS REQUIRED BY
CAPITAL PROVIDER].
Section 2.05. Conditions Precedent to Disbursements. Capital Provider’s obligation to
make any C-PACE Advances (excluding the final C-PACE Advance, which is addressed
in Section 2.06 below) shall be subject to the complete satisfaction of the following conditions
precedent, in Capital Provider’s sole and absolute discretion (“Disbursement Conditions”):
(a)
Borrower’s continued satisfaction of all Closing Conditions (other than
those that correspond solely to an earlier date).
(b)
The final Plans and the final Budget, in each case as then in effect, shall
have been approved by Capital Provider.
(c)
Upon Capital Provider’s request, Borrower shall have provided copies of
all existing permits received as of such date and not previously delivered to Capital Provider.
(d)
Borrower shall be in compliance in all material respects with the terms and
conditions of the C-PACE Documents, and no Event of Default shall have occurred and be
continuing in connection with the C-PACE Documents.
(e)
No order or notice shall have been given by any Governmental Authority
stopping construction or stating that the work or construction is in violation of any law, ordinance,
code or regulation that could reasonably be expected to have a Material Adverse Effect, unless
such order or notice has been rescinded or stayed, and a copy of such rescission or stay has been
delivered to and shall be satisfactory to Capital Provider in its sole discretion.
(f)
All C-PACE Advances shall be made in accordance with this Agreement
and the C-PACE Advance Schedule, or as otherwise mutually agreed by the Parties.
(g)
[INSERT
ADDITIONAL
REQUIRED BY CAPITAL PROVIDER].
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DISBURSEMENT

CONDITIONS

Section 2.06. Conditions Precedent to Final C-PACE Advance. Capital Provider’s
obligation to make the final C-PACE Advance shall be subject to the satisfaction of the following
conditions precedent, in Capital Provider’s sole and absolute discretion (“Final Conditions”):
(a)
Continued satisfaction of all Closing Conditions and all Disbursement
Conditions (in each case, other than those that correspond solely to an earlier date).
(b)
Construction of the Improvements has been completed in accordance with
the Plans, in a lien-free condition, except for the Permitted Liens and any other liens that Borrower
is appealing or contesting by appropriate legal or other proceeding (which shall be promptly
initiated and conducted by Borrower in good faith and with due diligence).
(c)
Borrower has delivered a fully-executed Final Lien Waiver and a fullyexecuted Completion Certificate to Capital Provider.
(d)
Borrower has delivered a temporary or final certificate of occupancy (as
applicable) and all engineer’s and architect’s certifications (as applicable) to Capital Provider.
(e)
All required approvals, reports and information required to be submitted to
Capital Provider and/or the [City/County] have been submitted and approved.
(f)

All other requirements of the C-PACE Documents have been satisfied.

(g)
[INSERT ADDITIONAL FINAL CONDITIONS REQUIRED BY
CAPITAL PROVIDER].
Section 2.07. Amount and Frequency of C-PACE Financing Disbursements.
(a)
Provided that the Disbursement Conditions (or the Final Conditions in the case
of the final C-PACE Advance) have been fully satisfied, each C-PACE Advance will be disbursed by
Capital Provider to or at the direction of Borrower within ten (10) days after Capital Provider receives
a disbursement request in a form reasonably acceptable to Capital Provider, together with
documentation satisfactory to Capital Provider, in its sole discretion, to support the amount and
recipients of each C-PACE Advance.
(b)
Each disbursement of a C-PACE Advance by Capital Provider shall either
reimburse Borrower for construction costs already incurred by Borrower or be disbursed directly to
Contractor, subcontractors or other suppliers for construction costs incurred in accordance with the
Budget and the C-PACE Advance Schedule. Borrower may apply any savings or under-Budget
line item cost in the approved Budget to increase the amount of any other line item in the approved
Budget, subject in each instance to Capital Provider’s review and approval, which approval shall
not be unreasonably withheld.
(c)
Each disbursement of a C-PACE Advance by Capital Provider shall be
conditioned upon Borrower’s compliance with the provisions of the C-PACE Documents and shall
be made in accordance with the approved Plans, Budget, and C-PACE Advance Schedule, in each
case as then in effect; provided, however, that at all times the undisbursed portion of the C-PACE
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Financing shall be sufficient, in Capital Provider’s sole discretion, to complete the Improvements
(including, without limitation, all non-construction costs associated with the Improvements).
(d)
Capital Provider shall have the right to make the final determination, in its
sole discretion, as to the amount of each C-PACE Advance. Capital Provider may, in its sole
discretion, determine the number and frequency of each C-PACE Advance, which will not exceed
one hundred (100%) percent of the cost of the work then completed and in place or contemplated
in the Plans and Budget, less the standard retainage of [_______ percent (__%)] for all construction
costs, which retainage will be disbursed to Borrower in connection with the final C-PACE
Advance.
(e)
The final C-PACE Advance will be made once all of the Final Conditions
have been satisfied, in Capital Provider’s sole and absolute discretion.
(f)
The aggregate amount of all C-PACE Advances shall not exceed the amount
of the C-PACE Financing, and Capital Provider shall have no obligation to make any C-PACE
Advances from and after the date on which the final C-PACE Advance was made.
(g)
[INSERT ADDITIONAL
REQUIRED BY CAPITAL PROVIDER].

DISBURSEMENT

PROVISIONS

AS

Section 2.08. Repayment of C-PACE Financing.
(a)
No C-PACE Payments shall be due from Borrower until the Repayment
Start Date. Borrower and Capital Provider shall execute a written acknowledgement of the
Completion Date (and any related dates) for purposes of updating the Amortization Schedule,
which will be substantially similar to the form attached hereto and incorporated herein as Exhibit
J (“PACE Confirmation”).
(b)
Beginning on the Repayment Start Date and continuing on each Repayment
Date during the Financing Term, in addition to paying Real Estate Taxes, Borrower shall pay the
C-PACE Payment in the same manner as Real Estate Taxes are paid to the [City/County], in
accordance with the Amortization Schedule. It is a material provision of the C-PACE Financing
that Borrower timely makes each C-PACE Payment on or before its respective Repayment Date
so that the [City/County] can timely distribute each C-PACE Payment in accordance with the CPACE Documents.
(c)
Borrower acknowledges and agrees that (i) the C-PACE Lien shall run with
the title to the Property and shall automatically bind all successor owners of the Property until the
C-PACE Financing is paid in full and the C-PACE Lien is released by Capital Provider in
accordance with the C-PACE Documents and the C-PACE Act; and (ii) the C-PACE Financing
may not be prepaid, in whole or in part, except as follows:
(i)
[INSERT
PREMIUM, IF ALLOWED]

PREPAYMENT

TERMS/

PREPAYMENT

(d)
Within [ten (10)] days after each Repayment Date, provided that Borrower
has remitted funds sufficient to pay each C-PACE Payment (and related fees detailed below), the
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[City/County] shall pay to Capital Provider each C-PACE Payment, less the Program Fee, which
shall be retained by the [City/County] (and shall be in addition to the amount of the C-PACE
Payment due to Capital Provider), in accordance with the Amortization Schedule. Upon receipt of
each C-PACE Payment from the [City/County], Capital Provider shall apply each C-PACE
Payment as follows:
(i)
First, to pay Capital Provider for any shortfall with respect to interest
payments, penalties, late fees and other charges (including Default Interest and costs of collection)
due but unpaid in prior months;
(ii)
Second, to pay Capital Provider for any shortfall with respect to
principal due but unpaid in prior months;
(iii)

Third, to pay to pay Capital Provider for current interest; and,

(iv)

Fourth, to pay Capital Provider for current principal.

Section 2.09. Commitment Fee; Deposit. Borrower shall pay to Capital Provider in
readily available funds, a commitment fee equal to [$_________] and payable as follows:
(a)
a [$_________] deposit upon acceptance of Capital Provider’s term sheet,
which has been received by Capital Provider; and
(b)
the remaining commitment fee balance in the amount of [$_________] to
be paid to Capital Provider at Closing.
Section 2.10. Expenses of Capital Provider. Borrower shall pay all reasonable,
documented out-of-pocket costs associated with the C-PACE Financing, including without
limitation, any reasonable attorney’s fees, third party reports, bank inspector fees, lien searches,
filing fees, recordation taxes, other taxes, insurance premiums, etc., whether or not Closing occurs,
which fees shall be capitalized into the C-PACE Financing at Closing as shown on the
Amortization Schedule.
Section 2.11. Failure to Complete the Improvements. Borrower hereby freely and
willingly agrees to forfeit the payment of the commitment fee to Capital Provider and to pay the
additional fee identified in the Financing Schedule if Borrower fails to draw down the C-PACE
Financing to complete the Improvements under the provisions of the C-PACE Documents
(“Failure to Complete Fee”). Borrower acknowledges and agrees that the purpose of the Failure
to Complete Fee is to make Capital Provider whole and to pay all costs incurred by the
[City/County] in processing Borrower’s application and filing (and releasing) the C-PACE
Memorandum.
Section 2.12. Borrower’s Failure to Repay C-PACE Financing. If Borrower fails to
pay all or part of the C-PACE Financing when due, the Parties hereby acknowledge and agree to
the following:
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(a)
Default Interest on any unpaid C-PACE Payments (or portions thereof) shall
accrue at the Default Rate from the date such C-PACE Payment was due until it is paid in full in
accordance with the C-PACE Documents.
(b)
The Default Interest shall be added to the C-PACE Financing balance and
shall continue to accrue Default Interest thereafter unless and until all accrued and unpaid Default
Interest is paid in full.
(c)
The Default Interest shall be in addition to any and all penalties and interest
that may be imposed by or accrue in favor of the [City/County] as a result of Borrower’s failure to
pay Real Estate Taxes or other taxes or assessments on the Property. In addition, C-PACE
Payments shall continue to be levied as special assessments in accordance with the existing
Amortization Schedule, notwithstanding Borrower’s failure to pay all or part of any past C-PACE
Payment. From time to time during the Term, Capital Provider may request the [City/County] and
Borrower to approve and execute a C-PACE Amendment, which contains an amended
Amortization Schedule that includes then-current accrued and unpaid interest, Default Interest,
penalties, expenses and collection costs due to Capital Provider in connection with the C-PACE
Financing. Capital Provider will record the C-PACE Amendment in accordance with the
provisions of this Agreement.
(d)
Borrower hereby acknowledges and agrees that failure to pay any C-PACE
Payment will result in penalties and interest accruing in favor of Capital Provider on the amounts
due, in addition to penalties and interest that may accrue in favor of the [City/County].
(e)
Borrower’s failure to pay each C-PACE Payment on or before the respective
Repayment Date shall result in a late fee to Capital Provider in the amount of [ten percent (10%)]
of the delinquent C-PACE Payment, without regard to the number of months such C-PACE
Payment has been delinquent. A delinquent C-PACE Payment will also accrue Default Interest at
the Default Rate. The late fee and the Default Interest shall be due and owing to Capital Provider,
in addition to any other fees, penalties or interest due and owing to the [City/County].
ARTICLE III
BORROWER’S REPRESENTATIONS AND WARRANTIES
Borrower hereby represents and warrants to and for the benefit of Capital Provider and the
[City/County] that the following statements are true, complete and correct as of the Effective Date
and will be true, complete and correct as of the Completion Date and during the Financing Term:
Section 3.01. Organization and Authority.
Borrower is a ______________
____________________ [INSERT TYPE OF ENTITY AND STATE], duly organized, validly
existing and in good standing in the state of its organization and with authority to do business
under the laws of Virginia. Borrower has all necessary power and authority to own the Property,
conduct its business and enter into the transactions contemplated by this Agreement. Borrower
has the right to enter into and perform this Agreement, and the execution, delivery and performance
of this Agreement, the C-PACE Documents and all other documents executed in connection
therewith have been duly authorized, executed and delivered and constitute legal, valid and binding
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obligations of Borrower, each enforceable in accordance with its respective terms. Borrower shall
maintain in full force and effect at all times its existence, rights, privileges, and franchises and
shall qualify and remain qualified in all jurisdictions where qualification is required.
Section 3.02. Financial Statements. All financial statements delivered to Capital
Provider are true, complete and correct, have been prepared in accordance with generally accepted
accounting principles (or such alternate accounting method acceptable to Capital Provider)
consistently applied, fairly represent the financial condition of Borrower as of the date thereof, and
no material adverse change has occurred in the financial condition presented therein since such
date.
Section 3.03. No Litigation. There are no actions, suits or proceedings pending, or to the
knowledge of Borrower threatened, against or affecting Borrower or the Property, which could
have a Material Adverse Effect on Borrower, its financial condition, the Property, the
Improvements or Borrower’s ability to satisfy its obligations under this Agreement.
Section 3.04. Title. Borrower has good, marketable and insurable fee simple/[leasehold]
title to the Property, and there are no liens or encumbrances on the Property other than the
Permitted Liens. Prior to completion of the Improvements, Borrower shall preserve and retain title
to the Property. When completed, Borrower will be the only owner of the Improvements and all
equipment related to the Improvements.
Section 3.05. Compliance With Laws. Borrower has complied with, and will continue
to comply with, all applicable statutes, regulations and ordinances in connection with the Property
and construction of the Improvements. All permits, consents, approvals and authorizations
required to be issued by any governmental body necessary for (a) the construction of the
Improvements in accordance with the plans and specifications submitted by Borrower and which
are incorporated into the Construction Contract (“Plans”); (b) the construction, connection and
operation of all utilities necessary to service the Improvements; and (c) the construction and use
of all roadways, driveways, curb cuts and other vehicular or other access to and egress from the
Improvements, as shown on the Plans either (i) have been obtained, are valid, are in full force and
effect and have been complied with by Borrower in all respects; or (ii) will be obtained, will be
valid, will be in full force and effect prior to the initiation of construction, and Borrower will be in
compliance therewith in all respects prior to Capital Provider’s disbursing any C-PACE Financing
proceeds. Construction of the Improvements in accordance with the Plans will comply with
applicable zoning, use, building or other applicable codes, laws, regulations and ordinances and
any restrictive covenants affecting the Property.
Section 3.06. Approval of Plans and Budgets. Each set of Plans, upon submission to
Capital Provider, shall represent a true and accurate reflection of the Improvements (at the time of
submission) and shall have been approved as required by all governmental bodies or agencies
having jurisdiction or will be approved prior to the first disbursement request. Upon submission to
Capital Provider, the Budget shall represent an accurate, current estimate of all costs necessary to
construct the Improvements in accordance with the Plans. The construction costs for the
Improvements (or any portion thereof) shall not exceed the cost therefor contained in the Budget.
Borrower is responsible for any costs in excess of the Budget.
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Section 3.07. Compliance With Documents. The execution and delivery of this
Agreement by Borrower and compliance with the provisions hereof, do not and will not, in any
material respect, conflict with or constitute on the part of Borrower a breach or default under any
agreements or instruments to which it is a party or by which it is bound. No Event of Default has
occurred hereunder, and no event has or shall have occurred and/or be continuing, which with the
passage of time or the giving of notice, or both, would constitute a default or an Event of Default
under this Agreement.
Section 3.08. No Misrepresentation or Material Nondisclosure. The information
provided by Borrower to Capital Provider and the [City/County] in the C-PACE application and
other C-PACE Documents was true and correct as of the effective date of each documents and
remains true and correct as of the Effective Date and during the Term. Borrower has not made and
will not make to Capital Provider or the [City/County], in this Agreement, the C-PACE Documents
or otherwise, any untrue statement of a material fact, and Borrower has not omitted and will not
omit to state a material fact, the omission of which makes any statement misleading.
Section 3.09. Insurance.
Borrower has provided to Capital Provider and the
[City/County] satisfactory evidence of current insurance policies on the Property, which meet the
requirements of this Section 3.09, and Borrower has provided evidence that such insurance shall
be maintained in force during the Term, which meets the requirements set forth below:
(a)
Property Insurance: Insurance against loss or damage to the Property by
fire, windstorm, tornado and hail and against loss and damage by such other, further and additional
risks as may be now or hereafter included on a “Special Form” or “Special Cause of Loss”
insurance policy. Such policy will name Capital Provider as mortgagee/loss payee on the
improvements and the personal property at the Property: (i) in an amount equal to one hundred
percent (100%) of the “Full Replacement Cost,” which for purposes of this Agreement shall mean
actual replacement value (exclusive of costs of excavations, foundations, underground utilities and
footings) with a waiver of depreciation (the determination of the replacement cost amount shall
be adjusted annually to comply with the requirements of the insurer issuing such coverage or, at
Capital Provider’s election, by reference to such indices, appraisals or information as Capital
Provider determines in its sole discretion); (ii) containing an agreed amount endorsement with
respect to the improvements and personal property at the Property or waiving all co-insurance
provisions; (iii) providing for no deductible in excess of [$10,000] for all such insurance coverage
other than the coverage provided for water damage and coverages for which deductibles are
measured in days instead of monetary value; (iv) containing an “Ordinance or Law Coverage” or
“Enforcement” endorsement if any of the improvements or the use of the Property shall at any
time constitute legal non-conforming structures or uses; and (v) containing such other insurance
as Capital Provider may reasonably require from time to time during the Term. This coverage is
to be evidenced on Acord 27.
(b)
Commercial General Liability Insurance: Insurance against liability arising
on the Property and out of the ownership, use, occupancy, or maintenance of the Property or the
business conducted on the Property, including liability arising from the negligence or other acts or
omissions of all insured and additional insured parties, with limits of [$2,000,000] per occurrence
(or such other amount as Capital Provider may reasonably require from time to time during the
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Term, naming each of Capital Provider and the [City/County] as an additional insured.
coverage is to be evidenced on Acord 25.

This

(c)
Each insurance policy must provide for thirty (30) days’ notice to Capital
Provider in the event of cancellation or nonrenewal.
(d)
Such insurance shall be maintained in force during the Term, and all
insurance policies must be issued by insurance companies admitted in the Virginia having a Best
rating of “A-” or better, and in form and content reasonably acceptable to Capital Provider and the
[City/County].
(e)
If Borrower fails to maintain the required insurance, Capital Provider may
obtain the required insurance in amounts and limits sufficient to protect Capital Provider’s
interests, and Borrower shall be obligated to pay Capital Provider for the cost of such insurance.
(f)
During the Construction Period, Borrower shall provide to Capital Provider
evidence of any additional insurance coverage required to be maintained by Capital Provider.
Section 3.10. Environmental Laws. Borrower does not and will not engage in operations
that involve the generation, manufacture, refining, transportation, treatment, storage or handling
of Hazardous Materials or hazardous wastes (as defined in any Environmental Laws), and the
Property has not been so used previously, except as previously disclosed in writing to Capital
Provider. There are no underground storage tanks located on the Property. There is no past or
present non-compliance with Environmental Laws in connection with the Property, which has not
been fully remediated in accordance with Environmental Laws. There is no environmental
remediation required (or anticipated to be required) with respect to the Property. Borrower does
not know of, and has not received, any written or oral notice or other communication from any
Person relating to (a) any Hazardous Materials or remediation thereof, (b) the possible liability of
any Person pursuant to any Environmental Law or other environmental conditions in connection
with the Property, or (c) any actual or potential administrative or judicial proceedings in connection
with the foregoing.
Section 3.11. Improvements. The Improvements are in compliance with the Program,
the C-PACE Act, the Ordinance, and the C-PACE Documents.
Section 3.12. No Damage or Condemnation. The Property is not damaged by waste,
vandalism, fire, hurricane, earthquake or earth movement, windstorm, flood, tornado or other
casualty adversely affecting the value of a Property or the use for which the Property was intended,
and the Property is in substantially the same condition it was at the time the most recent appraisal
was obtained. There is no proceeding pending or, to the knowledge of Borrower, threatened for
the total or partial condemnation of the Property.
Section 3.13. Lienholder Consent. Borrower has disclosed to Capital Provider the
identities of all Senior Lenders and has obtained and delivered to Capital Provider a Lender
Consent for each Senior Lender to be recorded in connection with Closing. To Borrower’s
knowledge, no Lender Consent has been withdrawn or revoked.
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Section 3.14. Repayment of C-PACE Financing. Borrower shall pay the C-PACE
Financing and all other amounts due hereunder and under the C-PACE Note at the times and in
the amounts required by this Agreement, the Note and the Amortization Schedule.
Section 3.15. Incorporation of Representations and Warranties. Each request by
Borrower for a C-PACE Advance shall constitute a covenant and certification by Borrower that
the representations and warranties contained herein are true, complete and correct as of the date of
each C-PACE Advance request.
ARTICLE IV
ADDITIONAL COVENANTS AND AGREEMENTS
Section 4.01. Compliance With C-PACE Act. Borrower has read the C-PACE Act and
the Ordinance and covenants and agrees to comply in all respects with the provisions of the CPACE Act and the Ordinance, including without limitation the following:
(a)
The repayment obligation of the C-PACE Financing shall constitute and
secure the C-PACE Lien against the Property until paid in full.
(b)
The C-PACE Financing (and each C-PACE Payment) shall be collected in
the same manner as the Real Estate Taxes are collected by the [City/County]. The C-PACE Lien
shall be enforced in the same manner as the Real Estate Taxes are enforced by the [City/County],
including the collection of any penalties or fees and the exercise of any remedies. The C-PACE
Lien shall be evidenced by the C-PACE Memorandum, which shall be recorded against the
Property in the Clerk’s Office. The C-PACE Lien shall be released when all amounts due
thereunder are paid in full in the manner provided for by the C-PACE Act.
Section 4.02. Maintenance of Property. Borrower shall, at all times, maintain the
Property and, after construction, the Improvements, in good condition and repair. Borrower shall
pay when due all taxes and assessments (including the Real Estate Taxes and the C-PACE
Payments), water charges, sewer charges and all other charges levied on or against the Property,
and upon written request, submit to Capital Provider and the [City/County] official receipts
evidencing such payments.
Section 4.03. Construction Start and Completion.
Borrower shall commence
construction of the Improvements and shall diligently proceed with construction of the
Improvements in accordance with the approved Plans and Budget and in a good and workmanlike
manner in accordance with all applicable laws, ordinances, codes, rules and regulations.
Construction of the Improvements shall be completed on or prior to the Completion Date, which
is estimated to be [____________, 20__].
Section 4.04. Protection Against Liens. Borrower shall promptly pay and discharge all
claims for labor performed and materials and services furnished in connection with construction
of the Improvements and shall take all other steps necessary to prevent the assertion of mechanics’
or materialmen’s claims or liens either against the Property or the Improvements.
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Section 4.05. Construction Inspections; Reports. Capital Provider, the [City/County]
and/or their respective representatives shall have the right at all reasonable times to enter upon the
Property and inspect the construction of the Improvements. Borrower shall permit Capital
Provider and the [City/County] to examine all records and other documents relating to the Property
and the Improvements and to perform such examinations or energy audits as may be reasonably
necessary to confirm compliance with the C-PACE Act, the Ordinance and the C-PACE
Documents.
Section 4.06. Periodic Reports/Certifications.
During the Construction Period,
Borrower shall provide to Capital Provider and the [City/County] upon reasonable request (but not
more than once every six (6) months), a written statement, certified as true, correct and complete,
setting forth the status of the Improvements and all sources and uses of funds with respect to the
Improvements, a current actual Budget analysis and an updated schedule for the completion of the
Improvements, a current list of all directors and officers of the Borrower and such other
information as Capital Provider and/or the [City/County] may reasonably require.
Section 4.07. Notice of Claims; Adverse Matters. Borrower shall promptly notify
Capital Provider and the [City/County] in writing of all pending or threatened litigation or other
matters that may materially adversely affect the Property or Borrower’s ability to meet its
obligations under this Agreement or otherwise with respect to the Improvements.
Section 4.08. Damage or Destruction. Borrower shall promptly notify Capital Provider
and the [City/County] if the Improvements or the Property is damaged or destroyed by fire or any
other cause. Upon the occurrence of a casualty, Capital Provider will either apply the insurance
proceeds to the restoration of the Property or repay the outstanding balance of the C-PACE
Financing. Capital Provider shall not have any obligation to make additional C-PACE Advances
upon the occurrence of a casualty. If restoration of the Property is approved by Capital Provider,
Borrower shall immediately proceed with the restoration thereof and shall restore the
Improvements in accordance with the Plans or other similar plans approved by Capital Provider.
If, in Capital Provider’s judgment, the proceeds of insurance are insufficient to complete the
restoration, Borrower shall deposit with Capital Provider such amounts as are necessary, in Capital
Provider’s reasonable judgment, to complete the restoration. Disbursement of insurance proceeds
(plus any supplemental funds provided by Borrower) shall, at Capital Provider’s election (made
by written notice to Borrower), be deposited with Capital Provider and disbursed in Capital
Provider’s reasonable discretion.
Section 4.09. Condemnation. If the Improvements or the Property or any part thereof
are taken by condemnation or subject to an imminent threat of condemnation, Capital Provider’s
obligation to make additional C-PACE Advances shall immediately terminate unless, in Capital
Provider’s sole discretion, the Property and the Improvements can be replaced and restored in a
manner which will enable the Improvements to be functionally and economically utilized and
occupied as originally intended. If Capital Provider determines in its sole discretion that the
Improvements can be so restored, then the rights and obligations of Borrower, Capital Provider
and the [City/County] subsequent to a taking by condemnation or imminent threat thereof and the
disbursement of any condemnation proceeds actually paid to Capital Provider and undisbursed CPACE Advances, shall be the same as described in Section 3.08 with regard to insurance proceeds.
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Section 4.10. Indemnification. Without limitation of any other obligation or liability of
Borrower or any right or remedy of Capital Provider or the [City/County] contained herein,
Borrower agrees to indemnify and hold harmless Capital Provider and the [City/County], as well
as their respective directors, officers, employees, agents, subsidiaries and affiliates (each, an
“Indemnified Party”), from and against all damages, losses, settlement payments, obligations,
liabilities, claims, suits, penalties, assessments, citations, directives, demands, judgments, actions
or causes of action, whether statutorily created or under the common law, including all costs and
expenses (including, without limitation, reasonable fees and disbursements of attorneys, engineers
and consultants) and all other liabilities whatsoever (including, without limitation, liabilities under
any applicable environmental laws, regulations or rules) which shall at any time or times be
incurred, suffered, sustained or required to be paid by any such Indemnified Party (except any of
the foregoing which result from the negligence or willful misconduct of the Indemnified Party) on
account of or in relation to or in any way in connection with any of the arrangements or transactions
contemplated by, associated with or ancillary to this Agreement, or any other documents executed
or delivered in connection herewith or therewith, all as the same may be amended from time to
time, whether or not all or part of the transactions contemplated by, associated with or ancillary to
this Agreement or any such other documents are ultimately consummated, resulting from any
conduct, act or failure to act by Borrower or its affiliates or related parties. In any investigation,
proceeding or litigation, or the preparation therefor, Capital Provider and the [City/County] shall
each select its own counsel and, in addition to the foregoing indemnity, Borrower agrees to pay
promptly the reasonable fees and expenses of such counsel. In the event of the commencement of
any such proceeding or litigation, Borrower shall be entitled to participate in such proceeding or
litigation with counsel of its choice at its own expense; provided that such counsel shall be
reasonably satisfactory to Capital Provider and the [City/County]. This section shall survive the
execution, delivery, performance and repayment of this Agreement and the C-PACE Financing,
and the extinguishment of the C-PACE Lien.
Section 4.11. Further Assurances. Upon request of Capital Provider and/or the
[City/County], Borrower shall provide such additional information and execute such additional
documents as Capital Provider and/or the [City/County] deem reasonably necessary or appropriate
(in their sole discretion) to carry out the purposes of this Agreement, the C-PACE Documents
and/or the Program in relation to the Improvements.
Section 4.12. Assignment of C-PACE Financing and C-PACE Lien.
(a)
Capital Provider shall have the unrestricted right at any time and from time
to time, and without Borrower’s or [City/County]’s consent, to transfer and assign all of its rights
and obligations under the C-PACE Documents to one or more entities, persons, banks or financial
institutions capable of funding the C-PACE Financing. Each assignment by Capital Provider shall
be evidenced by a C-PACE Assignment, together with such other documentation required by
Capital Provider and the assignee, and Borrower shall execute such documents (if any) that Capital
Provider or the assignee deems necessary to effect a transfer. Upon the full execution and
recordation of the C-PACE Assignment, the assignee shall be a successor party to the C-PACE
Documents and shall have all of the rights and obligations of Capital Provider provided herein and
therein, and Capital Provider shall be released from its obligations, effective as of the date of the
C-PACE Assignment.
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(b)
In furtherance of the foregoing, Capital Provider may furnish any
information concerning the Property, Borrower or the Improvements in its possession from time
to time to prospective assignees. Borrower hereby agrees to the release of such information.
(c)
Capital Provider shall cause the C-PACE Assignment to be recorded in the
Clerk’s Office and shall furnish a recorded copy of any C-PACE Assignment to the [City/County].
Section 4.13. Integrity of the Property as a Single Parcel. Borrower shall not, by act
or omission, impair the integrity of the Property as a single, separate, subdivided and zoned taxable
lot or otherwise remove or separate the Improvements from the Property, without the express
written consent of Capital Provider and the [City/County], which consent may be withheld in
Capital Provider’s or the [City/County]’s sole and absolute discretion. If the Property consisted of
multiple parcels as of the Closing Date, Borrower shall not, by act or omission, cause any changes
to such parcels, including but not limited to consolidating the parcels, changing the parcel
boundaries, and/or modifying the tax parcel identification numbers, without the express written
consent of Capital Provider and the [City/County], which consent may be withheld in Capital
Provider’s or the [City/County]’s sole and absolute discretion.
Section 4.14. Transfers; Binding on Future Owners. The sale, transfer, pledge or
hypothecation of the Property or any reorganization or modification of Borrower’s ownership
structure shall be permitted only following the completion of the Improvements construction (as
evidenced by the Completion Certificate), and then only if such transfer is fully subject to the CPACE Financing, the C-PACE Lien and the provisions of the C-PACE Documents. Any and all
transfers of the Property shall be subject automatically to this Agreement and the C-PACE Lien.
All obligations under the C-PACE Documents shall run with the land and shall bind all future
owners and tenants, where applicable, of the Property or any interest therein as if the same were
expressly assumed by such parties. Notwithstanding the foregoing, upon transfer of fee simple title
to or a possessory interest in the Property or any portion thereof to a new owner, Borrower (and
each person or entity who may, from time to time, own fee simple title to or a possessory interest
(other than a leasehold interest for a term) in all or part of the Property) shall cause the new owner
to execute an assignment and assumption of this Agreement, substantially in the form attached
hereto as Exhibit O (“Assignment and Assumption Agreement”) and shall promptly deliver the
fully-executed Assignment and Assumption Agreement to Capital Provider, which Capital
Provider shall cause to be recorded in the Clerk’s Office.
Section 4.15. Exclusivity Covenants; New C-PACE Projects. Borrower shall comply
with and abide by the Exclusivity Covenants as of the Effective Date and during the Term.
Borrower agrees that if, during the Term, Borrower submits an application with respect to a new
C-PACE project, Borrower shall immediately notify Capital Provider and provide to Capital
Provider copies of all application materials and other information reasonably requested by Capital
Provider regarding each new C-PACE project. Capital Provider shall have a period of 30 days
after receipt of notice to elect to provide additional C-PACE financing for each new C-PACE
project. Capital Provider shall exercise this right by providing written notice to Borrower of its
election during such 30-day period. If Capital Provider provides notice of its intent to provide
additional C-PACE financing for a new project, then the Exclusivity Covenants shall apply with
respect to each new project. If Capital Provider does not timely provide notice of its election to
provide additional C-PACE financing for the new C-PACE project, then Capital Provider shall be
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deemed to have waived its rights under this Section 4.15 with respect to such new project only,
but shall retain its rights hereunder for any subsequent new projects during the Term.
ARTICLE V
DEFAULT AND REMEDIES
Section 5.01. Events of Default. The occurrence of any of the following events shall
constitute an “Event of Default” hereunder:
(a)
failure by Borrower to make any payment required under the C-PACE
Documents when due or beyond any applicable cure period, if any (“Delinquency”);
(b)
failure by Borrower to perform or observe any covenant, condition or
agreement to be performed or observed by Borrower under this Agreement (other than a
Delinquency) or any other C-PACE Documents, and such failure continues for 30 days after
written notice thereof to Borrower from Capital Provider;
(c)
Borrower is in default or there exists an Event of Default (as defined in any
of the C-PACE Documents) under any of the C-PACE Documents or any other agreement to which
Borrower is a party;
(d)
any written representation, warranty or disclosure made to Capital Provider
or the [City/County] by Borrower proves to be materially false or misleading as of the date when
made, whether or not such representation or disclosure appears in the C-PACE Documents;
(e)
failure to pay Real Estate Taxes, other taxes or other assessments on the
Property when due and payable;
(f)
failure to commence and diligently pursue construction of and completion
of the Improvements;
(g)
there occurs any event which, in Capital Provider’s reasonable discretion,
has a Material Adverse Effect on: (i) the ability of Borrower to perform any of its obligations
hereunder or under any of the C-PACE Documents; (ii) the business or financial condition of
Borrower; or (iii) the timely repayment of the C-PACE Financing;
(h)
any encumbrance on any portion of the Property is created, which
encumbrance purports to have priority over the C-PACE Lien with the exception of general Real
Estate Tax liens;
(i)
the existence of any liens with respect to the Property, including
mechanics,’ materialmen’s, repairmen’s or other liens that have not been dismissed or bonded
within thirty (30) days;
(j)
there is a material deviation in the Improvements from the Plans without the
prior written consent of Capital Provider, or the appearance of defective workmanship or materials,
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in Capital Provider’s sole discretion, which has not been cured for a period exceeding thirty (30)
days;
(k)
Borrower shall institute or have instituted against it any proceeding or other
action under any existing or future law of any jurisdiction, domestic or foreign, relating to
bankruptcy, insolvency, reorganization, conservatorship, receivership, or relief of debtors, (i)
seeking to adjudicate it bankrupt or insolvent; (ii) seeking liquidation, winding up, reorganization,
arrangement, adjustment, protection, relief, composition of it or its debts or any similar order; or
(iii) seeking entry of an order for relief or appointment of a custodian, receiver, trustee,
conservator, liquidating agent, liquidator, or other official with similar powers, for it or for any
substantial part of its property; and in the case of any such proceeding or other action instituted
against (but not by or with the consent of) such credit party, either (A) such proceeding or action
shall remain undismissed or unstayed for a period of 60 days or more; or (B) any action sought in
such proceedings shall occur. Nothing in this Section 5.01 shall be deemed to be a waiver of any
right which Capital Provider or the [City/County] may have under Sections 506(a), 506(b), 1111(b)
or any other provision of the United States Bankruptcy Code, as may be amended, to file a claim
or submit a ballot to accept or reject a proposed plan of reorganization in any relevant bankruptcy
proceeding for the full amount due to Capital Provider under the C-PACE Documents;
(l)
Borrower commences any legal proceeding against Capital Provider or the
[City/County] seeking to recover damages or other affirmative recovery against Capital Provider
or the [City/County], including any proceeding asserting claims based on any theory of lender
liability; or contests or in any way interferes, directly or indirectly, with (i) any foreclosure action,
other action or proceeding to exercise remedies hereunder; or (ii) any other enforcement of Capital
Provider’s rights, powers, and remedies under any of the C-PACE Documents;
(m)
there is any fraud or material misrepresentation by Borrower made in or in
connection with the C-PACE Financing or C-PACE Documents;
(n)
[INSERT ADDITIONAL EVENTS OF DEFAULT REQUIRED BY
CAPITAL PROVIDER].
(o)
Borrower ceases doing business as a going concern, makes an assignment
for the benefit of creditors, admits in writing its inability to pay its debts as they become due, files
a voluntary petition in bankruptcy, is adjudicated a bankrupt or an insolvent, files a petition seeking
for itself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar arrangement under any present or future statute, law or regulation, or files an answer
admitting the material allegations of a petition filed against it in any such proceeding, consents to
or acquiesces in the appointment of a trustee, receiver, or liquidator of it or of all or any substantial
part of its assets or properties; or
(p)
Borrower attempts to remove, sell, transfer, encumber, part with possession
or sublet the Property, the Improvements or any part thereof without Capital Provider’s prior
written consent.
Section 5.02. Capital Provider Remedies. Upon the occurrence of an Event of Default,
Capital Provider may (but shall not be obligated to), in addition to any other remedies which it
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may have under the C-PACE Act, Ordinance, C-PACE Documents or applicable law, at its option
and without prior demand or notice, take any or all of the following actions:
(a)
If a Delinquency occurs, Capital Provider shall have the remedy provided
in [Section [58.1-3915] of the Code, which includes, among other remedies, Borrower’s payment
to [City/County] (for the benefit of Capital Provider) a penalty equal to [ten percent (10%) of the
unpaid C-PACE Financing and one and one-half percent (1.5%) interest accrued monthly on the
outstanding C-PACE Financing balance]. Following a Delinquency, Capital Provider shall also
have any and all foreclosure and tax sale rights provided in the C-PACE Act, the Ordinance and
Section [58.1-3915.1] of the Code. If any or all of the Property is sold at a tax sale for the failure
to pay Real Estate Taxes, the Property shall remain subject to the obligation to pay the C-PACE
Financing in subsequent years as provided in the C-PACE Act. A failure to repay the C-PACE
Financing is similar to a failure to pay Real Estate Taxes and could ultimately result in a tax
foreclosure upon the Property if a cure is not undertaken by Borrower or a Senior Lender. There
is no right of acceleration with respect to the C-PACE Financing, however Capital Provider shall
have all other rights and remedies at law and in equity. All fees and expenses of the [City/County]
Treasurer in collecting the C-PACE Financing shall be included and paid for by Borrower.
(b)
If a Delinquency occurs, all Parties to this Agreement shall be notified in
accordance with the notice requirements contained in this Agreement.
(c)
If an Event of Default occurs prior to Borrower’s completion of the
Improvements, Capital Provider may immediately terminate any pending disbursement of a CPACE Advance (and Capital Provider shall have no obligation to make any additional C-PACE
Advances) and apply all or any part of any undisbursed C-PACE Advance amounts to any amounts
owing on the C-PACE Financing and/or to any other obligations of Borrower under the C-PACE
Documents.
(d)
If an Event of Default occurs prior to Borrower’s completion of the
Improvements, Capital Provider may enter the Property and complete construction of the
Improvements in accordance with the Plans, with such changes therein as Capital Provider may
from time to time and in its reasonable discretion deem appropriate, all at the risk and expense of
Borrower.
(e)
If any proceedings are instituted by or against Borrower related to the CPACE Financing, Borrower shall pay any and all costs incurred by Capital Provider, including
reasonable attorneys’ fees actually incurred. No remedy contained in this Agreement is intended
to be exclusive of any other remedy stated herein or of any other remedy otherwise available to
Capital Provider at law or in equity. Capital Provider’s failure to exercise any remedy provided
herein shall not constitute a waiver of the right to exercise the same remedy at a later time or in
connection with a subsequent default of Event of Default.
(f)
Capital Provider may exercise any and all remedies available under the CPACE Act, the Ordinance and/or the C-PACE Documents and may exercise any other rights and
remedies available to it at law or in equity.
(d)

All remedies of Capital Provider provided for herein are cumulative.
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Section 5.03. C-PACE Enforceability. If (a) the C-PACE Act, the C-PACE Documents
and/or any material provisions thereof are found by a court of competent jurisdiction to be illegal
or otherwise unenforceable such that the C-PACE Financing and/or C-PACE Lien are not
enforceable or otherwise not collectible in the manner set forth in the C-PACE Act or the C-PACE
Documents for any reason, or (b) an action is brought by any person to have the C-PACE Act, the
C-PACE Documents and/or the C-PACE Lien challenged, nullified or overturned, and during the
pendency of the action, the C-PACE Documents and/or the C-PACE Lien may not be enforceable
or collectible as contemplated under the C-PACE Act, then Borrower (i) shall continue to make
the C-PACE Payments as required under the C-PACE Documents, and (ii) shall execute any and
all documentation necessary to perfect and enforce the C-PACE Documents and the C-PACE Lien
as may be required by Capital Provider or the [City/County].
ARTICLE VI
MISCELLANEOUS
Section 6.01. No Waiver. No waiver of any default or breach by Borrower hereunder
shall be implied from any failure by Capital Provider or the [City/County] to take action on account
of such default if such default persists or is repeated, and no express waiver shall affect any default
other than the default specified in the waiver. Waivers of any covenant, term or condition
contained herein shall not be construed as a waiver of any subsequent breach of the same covenant,
term or condition.
Section 6.02. Successors and Assigns. This Agreement is binding upon and made for the
benefit of Borrower, Capital Provider, the [City/County], and their successors and/or permitted
assigns, and no other person or persons shall have any right of action hereunder.
Section 6.03. Notices. All notices or other communications hereunder shall be in writing,
addressed as set forth below (or at such other address as shall be specified by like notice), and
delivered by any of the following methods: (a) by hand, (b) by certified mail (return receipt
requested, postage pre-paid), (c) by nationally-recognized, overnight commercial courier, or (d)
by e-mail (with read-receipt confirmation of transmission). Notices shall be deemed to have been
duly given as follows: (i) if delivered by hand, on the date of delivery; (ii) if delivered by certified
mail, on the date of delivery; (iii) if delivered by overnight courier, on the next Business Day after
the notice is deposited with the overnight courier; or (iv) if delivered by e-mail, on the date sent
(if sent during normal business hours of recipient), or on the next Business Day (if sent after normal
business hours of recipient), provided, however, that an email shall be deemed to have been
received when sending party receives a delivery-receipt confirmation of transmission, regardless
of normal business hours of recipient:
To Capital Provider:

_________________________
_________________________
_________________________
Attn: ____________, _______________
E-mail: _________________
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To the [City/County]:

_________________________
_________________________
_________________________
Attn: ____________, _______________
E-mail: _________________

To Borrower:

_________________________
_________________________
_________________________
Attn: ____________, _______________
E-mail: _________________

If notice is tendered under the terms of this Agreement and is refused by the intended recipient of
the notice, the notice shall nonetheless be considered to have been received and shall be effective
as provided in this Section 6.03. The giving of any notice required hereunder may be waived in
writing by the Party entitled to receive such notice. Failure or delay in delivering copies of any
notice to persons designated to receive copies shall in no way adversely affect the effectiveness of
such notice to the Parties. The addresses of any Party may be changed by notice to the other Parties
given in the same manner as provided above.
Section 6.04. Captions. The headings or captions in this Agreement are for convenience
only and shall not affect the meaning or interpretation of any provision of this Agreement.
Section 6.05. Amendments. No amendment, modification, termination or waiver of any
provisions of this Agreement shall be effective unless in writing and signed by all of the Parties.
Section 6.06. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of Virginia.
Section 6.07. WAIVER OF JURY TRIAL.
THE BORROWER HEREBY
IRREVOCABLY WAIVES ITS RIGHTS TO TRIAL BY JURY IN ANY ACTION ARISING
OUT OF OR RELATING TO THE C-PACE FINANCING, THIS AGREEMENT OR ANY
TRANSACTION DOCUMENT, OR THE TRANSACTIONS CONTEMPLATED THEREBY.
Section 6.08. Jurisdiction. Borrower agrees that the execution of this Agreement and the
other C-PACE Documents, and the performance of its obligations hereunder and thereunder, shall
be deemed to have a Virginia situs, and Borrower agrees to submit to the personal jurisdiction of
the federal or state courts of Virginia with respect to any action that Capital Provider, the
[City/County], or their respective successors or assigns, may commence hereunder or thereunder.
Accordingly, Borrower hereby specifically and irrevocably consents to the jurisdiction of the
federal or state courts of Virginia with respect to all matters concerning this Agreement or any of
the other C-PACE Documents, or the enforcement thereof. Any such action shall be brought in
the [city/county or federal district] in which the Property is located.

28

Section 6.09. No Waiver of Governmental Immunity. Nothing in this Agreement shall
be construed to waive, limit, or otherwise modify any governmental immunity that may be
available by law to the [City/County], its officials, employees, contractors, or agents, or any other
person acting on behalf of the [City/County] and, in particular, governmental immunity afforded
or available pursuant to Virginia law.
Section 6.10. Survival. The C-PACE Documents and the provisions thereof shall survive
Closing and shall be enforceable against the Parties until the C-PACE Financing and all amounts
due and owing in connection with the C-PACE Financing have been paid in full, as evidenced by
the recordation of the termination of the C-PACE Memorandum.
Section 6.11. Virginia FOIA. Borrower understands and agrees that all data created,
collected, received, stored, used, maintained or disseminated by the [City/County]in connection with
the Program, including that related to Borrower’s use of the C-PACE Financing funds, may be subject
to the [Virginia Freedom of Information Act]
Section 6.12. Power of Attorney. For the purposes of carrying out the provisions of this
Agreement, Borrower hereby irrevocably constitutes and appoints Capital Provider and any of its
officers, agents or designees, each with full power of substitution, as Borrower’s true and lawful
attorneys-in-fact (which appointment is coupled with an interest, cannot be revoked prior to
payment in full of the C-PACE Financing and all sums secured by the C-PACE Lien and the CPACE Documents and shall not terminate upon the disability, termination or dissolution of
Borrower), in its name or otherwise, and at Borrower’s expense, and authorizes any of them to
perform any act described in the C-PACE Documents and to take any and all actions necessary
and incidental thereto on behalf of Borrower and to execute such instruments or documents in its
name or in the name of Borrower necessary or incidental to the realization or Capital Provider’s
rights under the C-PACE Documents. Borrower recognizes and agrees that the power of attorney
granted pursuant to this Section 6.11 is coupled with an interest and is not revocable until the
termination of this Agreement in accordance with its terms, at which time the power of attorney
shall automatically terminate. Borrower ratifies and confirms all actions taken by Capital Provider
or its agents pursuant to this power of attorney in accordance herewith.
Section 6.13. Schedules and Exhibits. The following schedules and exhibits are attached
hereto and incorporated herein as if fully set forth in this Agreement:
Schedule I Schedule II -

Financing Schedule
C-PACE Advance Schedule

Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I

Property Description
Form of C-PACE Memorandum
Form of Completion Certificate
Form of C-PACE Amendment
Form of C-PACE Assignment
Form of Lender Consent
Form of C-PACE Note
Form of Lien Waiver
Form of Final Lien Waiver

-
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Exhibit J
Exhibit K
Exhibit L
Exhibit M
Exhibit N

- Form of PACE Confirmation
- Permitted Exceptions
- Form of Disbursement Memorandum
- Confession of Judgment
- Miscellaneous Waivers

{THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK.
SIGNATURES APPEAR ON THE FOLLOWING PAGES.}
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IN WITNESS WHEREOF, Borrower, Capital Provider and the [City/County] have
executed this Agreement as of the Effective Date by and through their duly authorized
representatives.
[CITY/COUNTY]

By:
Name:
Title:

COMMONWEALTH OF VIRGINIA
CITY/COUNTY OF _____________
The foregoing instrument was acknowledged before me this _____ day of ___________,
20___, by ____________________________, as _____________________________________
of the [City/County] of ___________________, Virginia.
Witness my hand and official seal.
_______________________________________
Notary Public
My commission expires: ________________________
Registration No.: ________________________

[[City/County]’s Signature Page to C-PACE Assessment and Financing Agreement]

IN WITNESS WHEREOF, Borrower, Capital Provider and the [City/County] have
executed this Agreement as of the Effective Date by and through their duly authorized
representatives.

[CAPITAL PROVIDER]

By:
Name:
Title:

STATE OF ________________
CITY/COUNTY OF _____________
The foregoing instrument was acknowledged before me this _____ day of ___________,
20___, by ____________________________, as _____________________________________
of the _____________________________________.
Witness my hand and official seal.
_______________________________________
Notary Public
My commission expires: ________________________
Registration No.: ________________________

[Capital Provider’s Signature Page to C-PACE Assessment and Financing Agreement]

IN WITNESS WHEREOF, Borrower, Capital Provider and the [City/County] have
executed this Agreement as of the Effective Date by and through their duly authorized
representatives.

[INSERT NAME OF BORROWER]

By:
Name:
Title

STATE OF ________________
CITY/COUNTY OF _____________
The foregoing instrument was acknowledged before me this _____ day of ___________,
20___, by ____________________________, as _____________________________________
of the _____________________________________.
Witness my hand and official seal.
_______________________________________
Notary Public
My commission expires: ________________________
Registration No.: ________________________

[Borrower’s Signature Page to C-PACE Assessment and Financing Agreement]

SCHEDULE I
C-PACE FINANCING SCHEDULE
[PENDING]
1.

Failure to Complete Fee:
[TBD]

2.

Improvements:
The
Improvements
are
[_______________________].

generally

Schedule I-1

described

as

follows:

SCHEDULE II
C-PACE ADVANCE SCHEDULE

Schedule II-1

EXHIBIT A
PROPERTY DESCRIPTION

Exhibit A-1

EXHIBIT B
FORM OF C-PACE MEMORANDUM

Exhibit B-1

EXHIBIT C
FORM OF COMPLETION CERTIFICATE

Exhibit C-1

EXHIBIT D
FORM OF C-PACE AMENDMENT

Exhibit D-1

EXHIBIT E
FORM OF C-PACE ASSIGNMENT

Exhibit E-1

EXHIBIT F
FORM OF LENDER CONSENT

Exhibit F-1

EXHIBIT G
FORM OF C-PACE NOTE

Exhibit G-1

EXHIBIT H
FORM OF LIEN WAIVER

Exhibit H-1

EXHIBIT I
FORM OF FINAL LIEN WAIVER

Exhibit I-1

EXHIBIT J
FORM OF PACE CONFIRMATION

Exhibit J-1

EXHIBIT K
PERMITTED EXCEPTIONS

Exhibit J-1

EXHIBIT L
FORM OF DISBURSEMENT MEMORANDUM

8771303.12 042951.00001

Exhibit J-1

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-

SECOND:
RE:

Adopting Fees for the C-PACE Program

ACTION:

APPROVED: Ayes: 0; Nays: 0

City Council adopted an ordinance creating a program for financing clean energy improvements, known
as “C-PACE,” Ordinance 18-__, at its regular meeting on November 13, 2018.
The ordinance will facilitate loans from private Capital Providers for the acquisition and installation of
clean energy, energy efficiency, and water efficiency improvements to existing and new buildings and
structures. The loans are secured by a voluntary special assessment lien placed on the real estate on which
the improvements are constructed, and the Treasurer bills, collects, and enforces the special assessment
lien.
C-PACE will require considerable administrative review of loan applications in addition to the services of
the Treasurer’s office for billing, collecting, and remitting payments, and for the enforcement of the
voluntary special assessment lien.
All of the costs incidental to financing, administration, and collection of C-PACE loans are required to
be borne by the Borrower. C-PACE is intended to be self-financed through fees that are designed to
cover the costs to design and administer the program, including the compensation of any third-party
administrator. The ordinance states that the City Manager shall collect a non-refundable program
application fee from the Borrower upon receipt of an application for C-PACE funding. In addition, the
City shall impose a fixed fee to be collected with each loan payment. The ordinance provides that these
fees shall be established by City Council by resolution from time to time.
Application review will require significant City resources, including such tasks as the review of property
title commitments, review of proposed Qualifying Improvements, and review of loan terms for
conformance to the C-PACE underwriting and program requirements.
City Council estimates that a program application fee of 0.5% of the C-PACE loan amount, up to $10,000,
will be sufficient to cover costs associated with reviewing C-PACE loan applications, and that a flat fee
of $250/billing cycle for loans up to $100,000, and a flat fee of $500/billing cycle for loans above $100,000,
is sufficient to cover costs associated with the Treasurer’s services of billing, collecting, and remitting
payments.
Therefore, the City Council hereby resolves that:
•

The program application fee for C-PACE loan applications shall be 0.5% of the C-PACE
loan amount, up to $10,000;

•

The fee for billing, collecting, and remitting payments shall be $250 per billing cycle for
loans up to $100,000 and $500 per billing cycle for loans above $100,000.

•

The City Manager shall advise City Council from time to time if he recommends
adjustments in these fees, in light of the City’s actual costs of program administration.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

Date
Resolution 1xPage 2

***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 1x- , adopted at a meeting of the City Council held Date, 201x, at which a quorum was present and
voted.

Tonya B. Lacey, CMC
Clerk of Council

ITEM #5A&B

MEMORANDUM
TO:

City Council

FROM:

Bill Freehling, Director, Economic Development & Tourism
Kathleen Dooley, City Attorney

DATE:

November 6, 2018

RE:

C-PACE Ordinance

Issue:
Shall the City create a property assessed clean energy financing program, under which
improvements to existing buildings or new construction may be financed through a loan that
is secured by a voluntary special assessment on the improved property? The public purposes
of the program include the renovation and construction of non-residential buildings and
structures by incorporating renewable energy production and distribution facilities, energy
usage efficiency improvements, and water usage improvements.
Recommendation:
Hold a public hearing on the ordinance on November 13, 2018, and adopt the amended
ordinance on second reading on that date. While the ordinance would be available to qualifying
properties and eligible improvements City-wide, its first use is anticipated to be in connection
with the multi-purpose stadium. Thus, exploring the feasibility of C-PACE financing was one
of the City’s responsibilities under the July 11, 2018 Letter of Intent with Potomac Baseball,
LLC.
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The amended ordinance in the November 13, 2018 meeting packet reflects comments received
from the Mid-Atlantic PACE Alliance (MAPA), the C-PACE Alliance (CPA), private lending
institutions, the Virginia Department of Mines, Minerals and Energy, C-PACE program
administrators, and the chair of the City’s Clean and Green Committee.
Update – amendments to the ordinance as adopted on first reading:
• Draft loan agreement:
The November 13, 2018 ordinance includes the draft loan agreement as an exhibit. The loan
agreement is a tri-party agreement between the Borrower, Capital Provider, and the City. The
loan agreement was drafted by Fredericksburg resident and commercial real estate and finance
attorney Carrie O’Malley of the Hirschler law firm. Ms. O’Malley has been involved with CPACE transactions all over the country since 2016, including the D.C. United Audi Field CPACE loan. The draft contract was also reviewed by the City’s outside counsel, John Rife and
Greg Haynes of Taxing Authority Consulting Services, P.C., the lawyers who represent the
Treasurer in tax collection matters, including the foreclosure proceedings involving real estate
taxes and delinquent special assessments on properties in Celebrate Virginia South.
• Underwriting criteria vs. Program Guidelines:
In addition, this draft recasts the underwriting “requirements” in §38-504 as underwriting
guidelines which may be modified or adapted to relate to the public benefits achieved by a
particular C-PACE loan, to reflect whether the property is revenue-producing, or to reflect
updated underwriting guidelines established by the Virginia Department of Mines, Minerals,
and Energy. The purpose of this proposed change is to build flexibility into the program so
that it can be an attractive opportunity in many situations. 1
The change is supported by Daniel Farrell, Energy Financing Program Manager of the Virginia
Department of Mines, Minerals, and Energy. Mr. Farrell wrote that the DMME continues to
stand behind the 2015 Guidelines, but that they were intended as voluntary guidance, and not
as strict criteria to be applied to every loan. Mr. Farrell wrote that “the C-PACE market has
evolved considerably in the intervening three years. Active programs have actually loosened
prescriptive LTV [loan to value] and SIR [savings to investment ratio] requirements because
they were proving to be restrictive to getting projects in the door (and thereby missing

The original memo correctly characterizes DMME’s 2015 publication as “guidelines,” but the earlier draft of
the ordinance made them strict loan criteria.

1
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opportunities to create jobs, save energy, etc.) The capital provider/lender still has to do due
diligence on the underwriting and financial fitness/ability to pay of the borrower.”
With respect to the Savings to Investment Ratio, Mr. Farrell advises that the 2018 average
commercial customer electricity price in Virginia is 8.44 cents/kWh, which is lower than in
many states. For example, in neighboring Maryland, the 2018 average commercial customer
electricity price is 10.12 cents/kWh. The low cost of energy in Virginia “would make it more
difficult for a similar project, with the same energy-saving measures installed and amount of
energy saved, to pencil out to an SIR above 1.0 in the [Commonwealth of Virginia] (because
the value of the energy savings in the calculation would be lower.” 2
Likewise, MAPA and CPA urged this change, based on members’ experience with the private
lending market and the many and varied instances in which a C-PACE loan is considered.
The City Manager is authorized to develop and adopt Program Guidelines for the actual
implementation of the C-PACE program. This is an essential element of the program. In
addition to underwriting guidelines, this administrative manual will include requirements for
City Attorney approval of loan applications (title commitment review) and loan documents.
• Other changes:
The other changes to the ordinance are editorial in nature, for example, conforming ordinance
definitions to loan document definitions. The revised ordinance also states more clearly the
role of the Program Administrator – either the City Manager (or designee) or a third party
hired for this purpose – and the need for Program Guidelines to be developed.
•

C-PACE voluntary special assessment vs. community development authority special
assessment:
Council members have been asked (and have asked themselves) to distinguish the proposed
C-PACE special assessment from the Celebrate Virginia South Community Development
Authority special assessment, which turned out badly. These questions reflect an
understandable insistence that the City not find itself in a bad position as a result of a new
voluntary special assessment, one shared by the City staff who worked on this ordinance. Here
are a few of the differences:

Email from Daniel Farrell, Energy Financing Program Manager, Virginia Dept. of Mines, Minerals and Energy
(DMME) to Kathleen Dooley, City Attorney, dated November 2, 2018.

2
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o We involved the attorneys who represented the Treasurer in the CDA loan
foreclosure proceedings in the drafting of this ordinance. John Rife and Greg
Haynes of Taxing Authority Consulting Services drew on their experience with
Celebrate Virginia South.
o The Celebrate Virginia South Community Development Authority special
assessment was levied at a comparatively speculative stage of the land
development process. The loan secured by the CDA special assessment paid
for the construction of public infrastructure – roads, water, and sewer – that
prepared raw land for market. The C-PACE loan arises at the end stage of the
land development process, for new construction, since it finances Qualifying
Improvements for a building that is about to be constructed. With respect to
existing structures, the real property use and value have been established, and
the financed improvements will enhance the existing use or value.
o Section 38-504(C) directs the Treasurer to apply any C-PACE loan payment
first to any delinquent real estate or personal property taxes owed on the
property. The City gets paid first, and the capital provider second. In the CDA
context, payments were applied either (1) as directed by the payor, or (2) to
the older of the two delinquent accounts, or (3) in pari passu (evenly) to
delinquencies arising on the same date.
o Section 38-504(F) establishes the maximum C-PACE loan amount at $5
million, and the maximum aggregate amount financed through C-PACE loans
throughout the City at any one time is $15 million. The 2005 loan to the
Celebrate Virginia South CDA was $27,500,000. City Council may wish to
increase the maximum C-PACE loan amount or maximum aggregate loan
amount in the future, after the City has good experience with the C-PACE
loan program, but these initial maximums limit the exposure of the City’s real
estate tax base to a bad loan.
o The additional requirements in §38-504(H) were drafted by John Rife and
Greg Haynes. These protections are a direct outgrowth of the Celebrate
Virginia South foreclosure proceedings, and are designed to prevent protracted
litigation.
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o Section 38-506(H) authorizes the Treasurer to enforce the C-PACE lien after
December 31st following the first anniversary of either the real estate tax or the
special assessment having become due, under authority of Virginia Code
§58.1-3965.1. The CDA special assessment lien was enforceable on the second
anniversary under the general statute that covers collection of delinquent real
estate taxes. The earlier foreclosure proceedings may be filed, the more likely
collection will be successful, and the lower the exposure of the City’s real estate
tax base.
[Original memo follows.]
Background:
• What is “C-PACE” and what are the public and private benefits of this
program?
“C-PACE” stands for Commercial Property Assessed Clean Energy Financing. Local
programs are authorized under Code of Virginia §15.2-958.3. Many Virginia localities are
considering adopting a C-PACE ordinance, but only Arlington County has adopted one so
far, and no loans have been made under that ordinance to date. Many other states have
adopted C-PACE financing authority, and it has been used successfully to incorporate energy
efficiency and water use efficiency in plans for new construction (e.g. D.C. United Audi Field
in Washington, D.C.) and for the renovation of existing buildings.
The public benefits of C-PACE financing (listed in §38-500 of the ordinance) include:
• Environmental benefits of high efficiency energy production, distribution, and usage
improvements;
• Environmental benefits of high efficiency water usage improvements, particularly on
the public water supply and public wastewater treatment services provided by the City;
• Renovation, retrofit, or rehabilitation of older buildings, including “contributing
structures” to the City’s Historic Fredericksburg overlay zoning district;
• Enhancement of the real property tax base;
• Make older buildings more attractive to tenants, thereby promoting employment and
economic growth in the City.
The benefits of C-PACE financing for the property owner include:
• 100% financing for eligible improvements;
• Voluntary special assessment lien has the same priority as real estate taxes;
5
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•
•
•

Voluntary special assessment lien survives the sale of the building or a real estate tax
foreclosure;
More comfortable commercial buildings, lower energy and water utility payments,
enhanced value and marketability;
The structure of the financing permits property owners to pass-through payment
obligations and energy/water savings to tenants. 3

• Qualifying Improvements, §38-502:
The first goal in developing the list of “Qualifying Improvements” was to stay within the
statutory authority, which identifies three categories of improvements -- renewable energy
production and distribution facilities, energy usage efficiency improvements, and water usage
efficiency improvements – as qualifying for C-PACE financing. Second, we attempted to
provide more information about the types of improvements that would be considered within
each category. Finally, the types of Qualifying Improvements listed in the ordinance are
intended to achieve the public and private benefits of the program. The draft ordinance
incorporates guidance as to what types of improvements should be eligible for financing
through the program. The guidance was developed by the Mid-Atlantic PACE Alliance, a
collaboration between the Virginia Department of Mines, Minerals, and Energy, the District
of Columbia Department of Energy and Environment, the Maryland Clean Energy Center,
and other industry and non-for-profit partners.
• Eligible properties, §38-503:
The definition of “Eligible Properties” is broad, intended to encompass both taxable and tax
exempt (e.g. churches) properties. Since the special assessment lien is voluntary, even a tax
exempt property owner may voluntarily participate in this program. Energy efficiency, in
particular, can be a particular challenge for older buildings such as churches. Energy efficiency
improvements to a tax exempt property could be financed through the program, and the
Commissioner of Revenue would record the voluntary special assessment lien on the City’s
tax books. Opening the C-PACE financing program to taxable and tax exempt properties
gives the City and City land owners maximum opportunities to achieve the public and private
benefits of the program.

3 Elements of a Well-Designed C-PACE Statute and Program to Attract Private Capital and Foster Greater
Transaction Volumes, January 16, 2018, by the PACE Nation coalition, http://pacenation.us/wpcontent/uploads/2018/01/Well-Designed-CPACE-Programs-1-25-18.pdf (accessed October 15, 2018).
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C-PACE is not available to residential properties at this time, under the statute, but multifamily residential buildings with five or more units are eligible to participate. Condominium
projects are also excluded from the program under state law and the draft ordinance; the
complications of special assessment liens on common areas make this program problematic
for buildings in a condominium ownership structure.
• Program arrangements, §38-504(A-F):
The statute authorizes the creation of a local loan program, and then requires the locality to
offer private lending institutions the opportunity to participate in the loan program. The draft
ordinance reflects this program structure, and states that the local program will be funded by
public dollars to the extent they are appropriated for that purpose by City Council. However,
plans at this time are for private lending institutions to take the lead as capital providers.
The other program arrangements include a maximum term of the C-PACE loan of 20 years,
and a minimum loan amount of $20,000. These terms are proposed to make C-PACE loans
attractive to owners of older existing buildings in the City. C-PACE loan payments will be
combined with the City’s real property tax billing and collection. The Treasurer will collect the
payments and then remit them to the capital provider.
The program arrangements protect the City’s own interests by directing the Treasurer to apply
any combined real estate taxes and C-PACE payment first to the City’s own real estate taxes,
penalties, and interest which are due and payable on the date of receipt of payment, and
second, to the C-PACE voluntary assessment. This program arrangement is authorized by
statute, and will protect the City from a situation where a private lender is receiving payments
but the real estate taxes on the property are delinquent. The City’s real estate taxes revenues
do not subsidize C-PACE loan payments.
In fact, the loan program is intended to be administered at no significant cost to City taxpayers
– with the costs of the application process and collections work borne by the borrower. A
final protection for City taxpayers is included in §38-504(F), which sets the maximum
aggregate dollar amount that may be financed through C-PACE at $15 million. This figure
represents 1% of the total assessed value of C-PACE eligible properties ($15 billion). The City
Manager is authorized to continue to accept C-PACE loan applications until the total
outstanding amount of loans is $15 million.
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• Underwriting requirements, §38-504(G):
When the Virginia General Assembly revised the C-PACE statute in 2015, it directed the
Virginia Department of Mines, Minerals and Energy (DMME) to develop uniform statewide
financial underwriting guidelines for C-PACE loans. 4 DMME published its guidance in a
document dated December 1, 2015, and that guidance is incorporated into the City’s draft
ordinance. The underwriting requirements are intended to make the loan program attractive
to lenders and borrowers, while also protecting the public from bad loans or loans that do not
achieve the public and private purposes of C-PACE. Each of the criteria used in this section
are defined in §38-501.
• Additional requirements, §38-504(H):
The additional program requirements in this section were developed in consultation with the
Treasurer’s legal advisor, Taxing Authority Consulting Services, P.C., attorneys John Rife and
Gregory L. Haynes. The provisions of this section were developed in light of the City’s and
Treasurer’s experience with the voluntary special assessment liens that secured the Celebrate
Virginia South Community Development Authority loan for infrastructure improvements to
that development. They are intended to discourage delays in the lien foreclosure process, if
that ever becomes necessary under C-PACE.
• Voluntary special assessment lien, §38-506:
The voluntary special assessment lien is the aspect of C-PACE that is attractive to lenders and
borrowers, and which sets the program apart from purely private loans. The voluntary special
assessment lien has priority equal to City real estate taxes – priority over all other liens on the
property – and for this to be true, any existing private lienholders must consent to the creation
of the special assessment lien. Lienholders tend to agree to subordinate their lien to the CPACE lien if they perceive a benefit to the property – better value, marketability, income
generation – and when they conclude that the C-PACE loan obligation does not accelerate in
the event of foreclosure. Under §38-507, the City leaves these determinations to the sole
discretion of the lienholders, as is appropriate – the City is not providing legal advice or issuing
warranties to existing lienholders.
Finally, the draft ordinance takes advantage of statutory authority for an early foreclosure
action on C-PACE special assessments, which protects private lenders and the City. The
Treasurer may foreclose on the voluntary special assessment lien after December 31st following
4

2015 Acts of the Assembly Chs. 389 and 427, §2.)
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the first anniversary of either the real estate tax or the special assessment payment becoming
due. The Treasurer will not have to wait until the second anniversary, as is the case with real
estate tax payments generally. The earlier commencement of foreclosure proceedings, in
combination with the other requirements discussed above, reduces the City’s exposure to the
consequences of an unpaid voluntary special assessment lien.
Fiscal Impact:
The program is proposed to be self-financing, through the collection of a nonrefundable
application fee and a portion of each loan installment payment collected. As stated, the
ordinance contains provisions intended to mitigate any adverse impact of the program on the
City’s collection of real estate taxes.
Attachments:
• Draft ordinance
• Resolution establishing C-PACE fees

10645773.2 036434.00019
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MOTION:

November 13, 2018 1
Regular Meeting
Ordinance No. 18-19

SECOND:
RE:

Creation of a Program for Financing Clean Energy Improvements, Known as
“C-PACE”

FIRST READ:
ACTION:

October 30, 2018

SECOND READ:

APPROVED; Ayes: 0; Nays: 0

Sec. I.
Introduction.
The Virginia General Assembly adopted Code of Virginia §15.2-958.3 to authorize localities to
facilitate loans for the acquisition and installation of clean energy improvements to existing and new
buildings and structures. Loans may be offered for renewable energy production and distribution
facilities, energy usage efficiency improvements, and water usage efficiency improvements. These loan
programs advance many public purposes, as stated in the ordinance, and City Council has determined
to make this type of financing available to eligible properties in Fredericksburg. In
adopting underwriting various requirements for this program, City Council has been guided by the
“Final uniform statewide financial underwriting guidelines for clean energy loans made by localities
under §15.2-958.3 of the Code of Virginia,” prepared by the Virginia Department of Mines, Minerals
and Energy, dated December 1, 2015, and the Mid-Atlantic PACE Alliance (MAPA) Regional C-PACE
Toolkit published in June 2018.
City Council held its duly advertised public hearing on this ordinance on November 13, 2018.
It is hereby ordained by the Fredericksburg City Council that Chapter 38 of the City Code is amended
as follows:

Words in italics or strike-outs are changes from the version of this ordinance approved by City Council on first reading
on October 30, 2018.
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Sec. II.

City Code Amendment.

City Code Chapter 38, “Environment,” is amended by adding a new Article V, “Commercial Property
Assessed Clean Energy Financing Program,” as follows:
Article V.
Commercial Property Assessed Clean Energy Financing Program.
Sec. 38-500. Commercial Property Assessed Clean Energy Financing Program; established;
purpose.
A. City Council hereby establishes the Commercial Property Assessed Clean Energy Financing
Program, (C-PACE), under the authority of Code of Virginia §15.2-958.3. Under C-PACE,
the City may enter into authorize contracts to provide loans for the initial acquisition and
installation of clean energy improvements with free and willing property owners of both
existing properties and new construction. In addition, private lending institutions shall be
provided the opportunity to participate in C-PACE.
B. The purpose of C-PACE is to promote the renovation and construction of non-residential
commercial, non-profit and multi-family buildings and structures by incorporating renewable energy
production and distribution facilities, energy usage efficiency improvements, or water usage
efficiency improvements. City Council finds that this will promote the general health and
welfare of the community. Water usage efficiency improvements, in particular, benefit the
public water supply and wastewater treatment services provided by the City.
C. In establishing C-PACE, the City Council finds that Fredericksburg has numerous older
buildings with many years of remaining life, and that the renovation, retrofit, or rehabilitation
of these buildings with qualifying clean energy improvements would make them more efficient
and reduce their greenhouse gas emissions. The rehabilitation of commercial and industrial
buildings and structures that are at least 40 years old, in particular, supports the same public
purposes advanced by the real estate tax exemption provided for this activity.
D. City Council further finds that the promotion and development of new buildings and
structures with energy efficient or water efficient features that exceed current building code

November 13, 2018
Amended Ordinance 18-19
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requirements, or which use renewable energy will enhance the real property tax base of the
City, make these buildings, if rented, more attractive to tenants, and thereby promote
employment and economic growth in the City.
Sec. 38-501.

Definitions.

“Borrower” means the person, as defined in Code of Virginia §1-230, who owns or leases an eligible
property and voluntarily applies for and obtains a C-PACE loan, or that person’s successor in title.
“Borrower Certifications Certificate” means evidence a notarized certificate from Borrower that the property
owner, certifying that (i) Borrower is (A) current on payments on all payments on loans secured by a mortgage
or deed of trust lien on the pProperty, (B) current and on real and personal property tax payments, (C) current
on all federal, state, and local taxes and that there is no federal income tax lien, judgment lien, or other involuntary lien
against the Property, and (D) that the property owner is not insolvent or in bankruptcy proceedings, and
(ii) that the title of the benefitted property is not in dispute as evidenced by a title report or title insurance
commitment from a title insurance company acceptable to Capital Provider and City.
“C-PACE Memorandum” means a Memorandum of C-PACE Assessment Lien, which shall (i) be executed by
Borrower, Capital Provider, and the City, (ii) include the Amortization Schedule, and (iii) be recorded in the Clerk’s
Office against the Property at closing to evidence the C-PACE voluntary special assessment lien and to secure the
repayment of the C-PACE financing to the Capital Provider.
“Capital Provider” means the private lending institution that originates a C-PACE loan, or their its
successors or assigns in interest; or, if City Council appropriates funds for this purpose and if
applicable, the City. The Capital Provider is the source of funding for, or the current holder of, CPACE loans.
“C-PACE assessment to value ratio” means the ratio of the C-PACE voluntary special assessment
secured by a property to the appraised value of the structure if the C-PACE loan is greater than
$100,000; or, if the C-PACE loan is $100,000 or less, the assessed property value. In each case the
property value shall include the anticipated added value to the property provided by the Qualifying
Improvements.
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“Cost” as applied to “Qualifying Improvements” shall have the meaning given to it in the Public
Finance Act, Code of Virginia §15.2-2602 include the cost of all (a) labor, (b) materials, machinery and
equipment, (c) architectural, engineering, consulting (such as energy audits and assessments, feasibility
studies and reports, and financial projections), financial and legal services, (d) plans, specifications and
studies, (e) physical and building condition surveys, (f) commissioning expenses, (g) project
management, (h) energy savings or performance guaranty or insurance, (i) post-installation evaluation,
measurement and verification, and building accreditation, (j) permitting fees, (k) due diligence,
financing, and closing costs for the C-PACE Loan, including administrative and Capital Provider fees
that are directly attributable to a Qualifying Improvement, and (l) reserves for construction period
interest. 2
“Debt service coverage ratio” means net operating income (yearly gross revenue minus operating
expenses) of the property divided by the total debt service, including anticipated C-PACE financing.
“Program” means the Commercial Property Assessed Clean Energy Financing Program created by this article.
“Program Administrator” means (i) an independent third party whose services are procured by the City, or (ii) the City
Manager or his or her designee.
“Program Guidelines” means those procedures, rules, disclosures, and restrictions promulgated, imposed and enforced by
the Program Administrator for the administration of the Program.
“Project” means the development of Qualifying Improvements on an Eligible Property.
“Property” means an Eligible Property as defined in Section 38-503 located within the City of
Fredericksburg, for which a program loan is applied for or received.
“Savings to investment ratio” means the ratio of overall project savings to overall project costs.
“Total loan to value ratio” means the ratio of total debt to be secured by an Eligible Property (including
the C-PACE loan) to the appraised value of the Eligible Property (including the anticipated added
value of any Qualifying Improvements) if the C-PACE loan is greater than $100,000; or if the CPACE loan is $100,000 or less, the ratio of total debt to be secured by an Eligible Property (including
2

This definition is moved here from §38-502.
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the C-PACE loan) to the assessed property value (including the anticipated added value provided by
the Qualifying Improvements). The purpose of this ratio is to assure that there is sufficient collateral
to secure the C-PACE voluntary special assessment in the event of a default.
Sec. 38-502.

Qualifying improvements.

The costs Cost of the following types of Qualifying Improvements to existing buildings and structures,
or new construction, on Eligible Property, may be financed through C-PACE. The Sample List of
Eligible Improvements published by the Mid-Atlantic PACE Alliance dated June 2018 shall be used
as a guide in determining which proposed improvements qualify for C-PACE funding.
1. Renewable energy production and distribution facilities, including but not limited to, solar
photovoltaic, solar thermal, geothermal, wind, fuel cells, biomass systems, biogas or
methane recovery systems.
2. Energy usage efficiency systems reasonably expected to reduce the energy usage of the
Eligible Property, including but not limited to, high efficiency lighting and building
systems, heating, ventilation and air conditioning (HVAC) upgrades, air duct sealing, high
efficiency boilers and furnaces, high efficiency hot water heating systems, combustion and
burner upgrades, fuel switching, heat recovery and steam traps, cogeneration systems,
building shell or envelope improvements, reflective roof, cool roof or green roof systems,
weather-stripping, fenestration and door improvements and modifications, insulation
(both in walls, roofs, floors and foundations and in HVAC systems’ radiant barriers),
building energy management systems, process equipment upgrades, and other forms of
conservation; provided, that for Qualifying Improvements that are part of a new building
or structure, such Qualifying Improvements shall exceed the minimum energy efficiency
requirements of then-applicable law, ordinance, regulation or code.
3. Water usage efficiency improvements, such as recovery, purification, recycling and other
forms of water conservation. For new construction, these improvements qualify for CPACE financing only if they exceed the minimum water usage efficiency requirements of
then-applicable law, ordinance, regulation, or code.
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4. Construction, renovation or retrofitting of Eligible Property directly related to the
accomplishment of any purpose listed in clauses 1, 2, or 3, above, whether such Qualifying
Improvement was erected or installed in or on a building or on the ground, it being the
express intention of the City to allow Qualifying Improvements that constitute, or are part
of, the construction of a new structure or building to be financed with a C-PACE Loan.
5. Any other category of improvement approved by the City Manager as qualifying for
financing under C-PACE, with the concurring written opinion of either the City Attorney
or other legal counsel engaged to serve as counsel for C-PACE that such improvement is
authorized by or consistent with the Commonwealth’s authorizing legislation for C-PACE
programs.
6. The Sample List of Eligible Improvements published by the Mid-Atlantic PACE Alliance
dated June 2018 is non-exhaustive and shall may be used as a guide in determining which
proposed improvements qualify for C-PACE funding.
7. With respect to the foregoing “Qualifying Improvements,” a C-PACE Loan may fund the
cost of all (a) labor, (b) materials, machinery and equipment, (c) architectural, engineering,
consulting (such as energy audits and assessments, feasibility studies and reports, and
financial projections), financial and legal services, (d) plans, specifications and studies, (e)
physical and building condition surveys, (f) commissioning expenses, (g) project
management, (h) energy savings or performance guaranty or insurance, (i) post-installation
evaluation, measurement and verification, and building accreditation, (j) permitting fees,
(k) due diligence, financing, and closing costs for the C-PACE Loan, including
administrative and Capital Provider fees that are directly attributable to a Qualifying
Improvement, and (l) reserves for construction period interest.
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Sec. 38-503.

Eligible Properties.

Eligible Properties include all assessable real estate located within the City of Fredericksburg, with all
buildings located or to be located thereon, whether vacant or occupied, whether improved or
unimproved, and regardless of whether such real estate is currently subject to taxation by the City,
other than (a) any condominium project as defined in Code of Virginia §55-79.2, or (b) any residential
property containing four or fewer dwelling units. Eligible Properties shall be eligible to participate in
C-PACE.
Sec. 38-504.

Program arrangements.

A. The Capital Providers for C-PACE may be private lending institutions. Public funds may be
the source of C-PACE funding to the extent appropriated for that purpose by City Council.
B. The time period during which Borrowers shall repay the C-PACE loan shall not exceed the
weighted average useful life of the Qualifying Improvements or 20 years, whichever is less.
However, the maximum term of a C-PACE loan for solar improvements shall be 25 years.
C. C-PACE loan payments shall be combined with the City’s real property tax billing and
collection, and payable into the treasury of the City. The Treasurer shall apply any loan
payment first to the City’s real estate taxes, penalties, and interest which are due and payable
on the date of receipt of the payment, and second, upon having paid all real estate taxes due,
to the C-PACE voluntary special assessment in accordance with the C-PACE loan documents.
Borrower shall notify the Capital Provider and the Treasurer if any C-PACE loan payment is a
prepayment, at the time the payment is made.
D. The interest rate of a C-PACE loan shall be determined by mutual agreement of the Borrower
and the Capital Provider.
E. All of the costs incidental to the financing, administration, and collection of the C-PACE loan
shall be borne by the Borrower. C-PACE is intended to be self-financed through fees that are
designed to cover the costs to design and administer the program, including the compensation
of any third-party administrator. The City Manager shall collect a non-refundable program
application fee from the Borrower upon receipt of an application for C-PACE financing. In
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addition, the City shall impose a fixed fee to be collected with each loan payment, which shall
be stated in the written contract between the City, property owner Borrower, and cCapital
Provider. The amounts of these fees shall be established by City Council by resolution from
time to time as needed.
F. The minimum amount of any single C-PACE loan shall be $20,000. The maximum amount
of any single C-PACE loan shall be $5 million. The maximum aggregate dollar amount that
may be financed through C-PACE is $15 million. In the event that applications for C-PACE
financing appear likely to exceed the maximum aggregate dollar amount, priority shall be given
to applicants on a first-come, first-served basis.
G. Underwriting requirements The Program Administrator is authorized and directed to prepare Program
Guidelines for C-PACE loans. The Program Guidelines shall include, without limitation:
a. disclosures about C-PACE fees, costs, and Program processes;
b. eligibility requirements for participation in the Program by Capital Providers, contractors and other
PACE stakeholders;
c. eligibility requirements for Borrowers and C-PACE improvements and projects; and
d. suggested underwriting criteria including, without limitation, underwriting guidelines established by the
Virginia Department of Mines, Minerals, and Energy or the Mid-Atlantic PACE Alliance
Regional C-PACE Toolkit published in June 2018, such as financial ratios related to:.
1. The maximum total loan (including C-PACE loan) to value benchmarks ratio for any
property is 90%.;
2. The maximum C-PACE assessment to value benchmarks ratio is 20%.
3. The minimum sSavings to investment ratio is 1.; and
4. The minimum dDebt service coverage ratio is 1.
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H. Additional requirements.
1. Every Borrower, on behalf of itself and any affiliated entities whether in existence at
the time of the C-PACE application or created thereafter and any of its individual
shareholders, principals, managers or other associated individuals, shall (a) waive the
right to bid, either directly or indirectly, on the property at any auction held in the
course of foreclosure for delinquent real estate taxes or the C-PACE voluntary special
assessment, and (b) waive the right to occupy, possess, or use, either directly or
indirectly, any Eligible Property for a period of five years from after the date of the
foreclosure auction.
2. Every Borrower shall:
a. Waive all defenses, affirmative or otherwise, to the foreclosure action related
to any collection suit brought for the nonpayment of any C-PACE obligation.
This waiver shall apply to any litigation action initiated under the laws of the
Commonwealth of Virginia or any administrative collection action as afforded
the City of Fredericksburg Treasurer or her duly appointed collection agent;
b. Waive all defenses to the imposition of personal liability for corporate officers
as permitted under Virginia Code §58.1-3965(F) and the collection thereof as
stated in subparagraph (a) above;
c. Waive all rights afforded under the Fair Debt Collection Practices Act
pursuant to 15 USC 1692, et seq.
d. Agree to provide a confession of judgment pursuant to Virginia Code §8.01432, et seq., if requested by the City or the Capital Provider to accompany any
note related to the financing for any Qualifying Project.
e. These waiver provisions shall be a burden that runs with the land intended to
bind successors or assigns in title while any C-PACE obligation remains
outstanding.
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Sec. 38-505.

City Manager authorization; loan agreements.

A. A draft contract specifying the terms and conditions of C-PACE loan agreements is shall be
adopted by subsequent resolution as an appendix to Ordinance 18-__, which established C-PACE.
Each C-PACE loan agreement shall be in substantially the form established by the draft
contract, with such additions, deletions or alterations as permitted by this Aarticle.
B. The City Manager is authorized to enter into C-PACE loan agreements on behalf of the City.
The City Manager may procure C-PACE Program administration services if needed, to the
extent that funds for this purpose are appropriated.
C. The parties to any C-PACE loan agreement shall be the Borrower, the Capital Provider, and
the City.
D. The City Manager may not execute any C-PACE loan agreement unless the conditions for the
priority status of the voluntary special assessment lien are met, in addition to the underwriting
requirements.
E. The C-PACE loan documents shall include provisions for the amendment of the C-PACE loan agreement.
No Capital Provider or Borrower may amend any C-PACE loan agreement without consent
of the City, as evidenced by the signature of the City Manager, which shall not be unreasonably
withheld, conditioned or delayed.
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Sec. 38-506.

Voluntary special assessment lien.

A. A C-PACE loan shall be secured by a voluntary special assessment lien equal in value to the
loan in the amount of the initial C-PACE loan amount, plus all interest, penalties, fees, costs and other
amounts accrued or accruing thereon in accordance with the C-PACE loan documents against the property
where the Qualifying Improvements are being installed, the existence, terms and conditions
of which shall be evidenced by the recordation of a C-PACE Memorandum of C-PACE Lien
in the Clerk’s Office of the Circuit Court of the City of Fredericksburg. The Capital Provider
shall record the Memorandum within three business days of at closing. The Capital Provider
shall inform the City of Fredericksburg Commissioner of Revenue of the any changes to the
anticipated yearly assessment, and the Treasurer of any changes to the amortization schedule, on or
before July 31st of each year for which C-PACE loan payments are due.
B. The voluntary special assessment lien shall have the same priority status as a property tax lien
against real property so long as (1) a written subordination agreement, in a form and substance
acceptable to each prior lien holder in its sole and exclusive discretion, is executed by the
holder of each mortgage or deed of trust lien on the property and recorded with the special
assessment lien, and (2) a Borrower Certifications are Certificate is submitted to the City prior
to recording the C-PACE Memorandum of C-PACE Lien.
C. The City’s obligation to remit C-PACE payments to the Capital Provider shall be a limited
obligation, only payable if and when installment payments are received from the Borrower and
not applied by the Treasurer to the City’s real property taxes, penalties, and interest as directed
by this article. The Treasurer shall promptly process, deposit, and credit C-PACE installment
payments no later than 30 45 days after receipt.
D. The voluntary special assessment lien, and the C-PACE Memorandum of C-PACE Lien, shall
not be amended without the City’s consent, except as provided in the C-PACE loan documents,
including, without limitation Capital Provider’s for transfer, assignment, or sale as provided in this
section. The City’s consent shall not be unreasonably withheld, conditioned or delayed. C-PACE loans may
be transferred, assigned or sold by a Capital Provider at any time during the loan term without
consent from Borrower or the City or any other party; provided that Capital Provider shall (i)
record a C-PACE Assignment in the Clerk’s Office, and (ii) deliver a copy of the recorded CPACE Assignment to the Commissioner of Revenue, Treasurer, and program administrator
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if applicable. The Treasurer shall not be obligated to remit C-PACE payments to a new Capital
Provider unless a recorded copy of the C-PACE Assignment has been provided to the
Treasurer at least thirty days before the next installment payment due date. Recordation of the
C-PACE Assignment shall constitute an assumption by the new Capital Provider of the CPACE rights and obligations contained in the C-PACE loan documents.
E. The voluntary special assessment lien shall run with the land. That portion of the assessment
that has not yet become due is shall not be eliminated by foreclosure of a property tax lien.
F. The voluntary special assessment shall be payable to the Treasurer in installments over a period
of years, due at the same time as real property taxes. C-PACE loans shall not constitute a
pledge of the faith and credit of the City.
G. Delinquent payments shall be subject to all fees and collection methods permitted under the
laws of the Commonwealth of Virginia for the collection of delinquent taxes.
H. The Treasurer may shall enforce the voluntary special assessment lien in the same manner that
a property tax lien against real property is enforced. The Treasurer shall be entitled to recover
costs and expenses, including attorneys’ fees, in a suit to collect a delinquent installment of an
assessment in the same manner as in a suit to collect delinquent property taxes, including
utilizing any administrative remedies provided by Virginia law. The costs and expenses recovered by
the Treasurer shall be in addition to any costs, expenses, interest, or other amounts due and owing to the Capital
Provider in accordance with the C-PACE loan documents. For the purposes of enforcement of the
voluntary special assessment lien herein, any Eligible Property which has an outstanding
voluntary special assessment imposed pursuant to this Article shall be enforceable
after December 31st June 30th following the first anniversary of either the real estate tax or the
special assessment having become due under the authority of Virginia Code §58.1-3965.1.
Sec. 38-507.

Role of the City; limitation of liability.

Borrowers and Capital Providers participate in C-PACE at their own risk. The City makes no
representation or warranty as to the validity, enforceability, priority, or any other character of any CPACE loan agreement or voluntary special assessment lien and Borrowers and Capital Providers
agree to release and hold the City of Fredericksburg harmless from and against any and all liabilities,
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claims, suits, liens, judgments , damages, losses and expenses, including without limitation,
reasonable legal fees and costs arising in whole or in part from acts, omissions, breach or default of
Borrowers or Capital Providers in relation to or under the performance of any C-PACE loan
agreement.
SEC. III. Effective Date.
This ordinance shall be effective immediately.
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
Approved as to form:
_________________________
Kathleen Dooley, City Attorney
***************

Clerk’s Certificate
I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is
a true copy of Ordinance No. 18-19 duly adopted at a meeting of the City Council meeting held Date, 2018 at which
a quorum was present and voted.

____________________________________

Tonya B. Lacey, CMC
Clerk of Council

C-PACE ASSESSMENT AND FINANCING AGREEMENT

by and among
____________________________,
as Borrower
and
[CAPITAL PROVIDER NAME] (together with its successors, assigns and/or designees),
as Capital Provider
and
[CITY/COUNTY] OF _________________,
as [CITY/COUNTY]
Dated as of _________________, 20___

C-PACE ASSESSMENT AND FINANCING AGREEMENT
THIS C-PACE ASSESSMENT AND FINANCING AGREEMENT (this
“Agreement”) is made as of [_________ ___, 20___] (“Effective Date”) between [BORROWER
NAME], a ________________ organized under the laws of the [Commonwealth of Virginia] [IF
FOREIGN ENTITY ADD: and authorized to do business in the Commonwealth of Virginia]
(together with its successors and/or assigns, “Borrower”), [CAPITAL PROVIDER NAME], a
________________ organized under the laws of the [Commonwealth of Virginia] [IF FOREIGN
ENTITY ADD: and authorized to do business in the Commonwealth of Virginia] (together with
its successors and/or assigns, “Capital Provider”), and the [City/County] of
_________________, Virginia (“[City/County]”). Borrower, Capital Provider and the
[City/County] are referred to herein individually as a “Party” and collectively as the “Parties.”
Any and all capitalized terms used in this Agreement, which are not specifically defined herein,
shall have the meanings set forth in Section 1.01 below.
RECITALS
A.
Pursuant to the C-PACE Act and the Ordinance, the [City/County] established the
[City/County] C-PACE program to facilitate financing for the initial acquisition and installation
of Eligible Improvements with willing owners of Eligible Property (“Program”). The Program
allows private financing for Eligible Improvements by utilizing the local C-PACE assessment and
collection mechanism to provide security for repayment of C-PACE financing in accordance with
the C-PACE Act, the Ordinance, the Program Guidelines and the C-PACE Documents.
B.
Borrower is the legal and beneficial fee simple title owner/[leasehold] of that
certain real property, together with all improvements thereon and appurtenances thereto (including
without limitation the Improvements), located in ____________________, Virginia and having an
address of _________________________, as more particularly described in Exhibit A attached
hereto and incorporated herein (“Property”). 1
C.
Borrower has applied to the Program to obtain C-PACE Financing from Capital
Provider for the Improvements, which C-PACE Financing is further evidenced and secured by,
among other things, the C-PACE Lien.
D.
In accordance with the Program’s energy efficiency eligibility requirements,
Borrower has contracted to [renovate or retrofit the Property and/or construct a new building
and/or improvements on the Property to reduce energy and/or water consumption and/or install
renewable energy systems on the Property]. The C-PACE improvements to be constructed on the
Property (1) are generally described in the Financing Schedule and more particularly described in
the Construction Contract, (2) meet the requirements of the C-PACE Act and the Ordinance, and

1

Note to Drafter: If Borrower has a leasehold interest in a long-term lease, this Agreement will need to be revised to
include the fee simple owner as a party and to incorporate certain other provisions related to the leasehold structure
as may be required by Capital Provider and the [City/County]. Additionally, if the transaction structure involves a
PACE-secured Power Purchase Agreement, this Agreement will need to be revised to include relevant provisions
required by Capital Provider and the [City/County].

(3) shall be permanently affixed to the Property and installed in accordance with the Program
Guidelines (“Improvements”).
E.
Borrower (1) has completed the Program application requirements, including
without limitation, obtaining a Lender Consent from each Senior Lender, and (2) has agreed to the
recordation of the C-PACE Lien against the Property in the amount of the C-PACE Financing.
F.
Capital Provider has agreed to provide the C-PACE Financing for the
Improvements on the condition of Borrower’s agreement to repay the C-PACE Financing and
subject to the terms and conditions contained in the C-PACE Documents, including without
limitation, Borrower’s execution and delivery of the C-PACE Note to Capital Provider.
G.
The [City/County] has agreed to levy, assess, collect and enforce the C-PACE Lien
in the same manner as the [City/County] levies, assesses, collects and enforces Real Estate Taxes
on the Property, subject to the terms and conditions contained in the C-PACE Documents.
H.
Borrower shall repay the C-PACE Financing in accordance with the C-PACE
Documents, and the [City/County] will use the C-PACE Payments to make payments to Capital
Provider and the [City/County] as provided in the Amortization Schedule and the Ordinance.
I.
The Parties have determined that the most efficient and effective way to implement
the financing, acquisition, construction and installation of the Improvements and to further the
public purposes contained in the C-PACE Act and Ordinance is through this Agreement, pursuant
to the C-PACE Act and Ordinance and on the terms contained in the C-PACE Documents, with
(i) Capital Provider funding the C-PACE Financing; (ii) Borrower acquiring, constructing, and
installing the Improvements and timely making the C-PACE Payments to fully repay the C-PACE
Financing to Capital Provider; and (iii) the [City/County] levying, collecting and enforcing the CPACE Lien, including remitting all C-PACE Payments actually received by Borrower to Capital
Provider.
J.
Borrower, Capital Provider and the [City/County] desire to set forth their respective
rights and obligations relating to the C-PACE Financing in this Agreement.
AGREEMENT
NOW, THEREFORE, in consideration of the foregoing and the mutual covenants
contained herein, and for Ten Dollars cash in hand paid and other good and valuable consideration,
the receipt and sufficiency of which are hereby acknowledged, the Parties, intending to be legally
bound, hereby agree as follows:
ARTICLE I
INTERPRETATION
Section 1.01. Definitions. Any and all capitalized terms used in this Agreement, which
are not specifically defined, shall have the meanings set forth below.
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(a)
“Agreement” is defined in the Preamble, and all references to the
Agreement herein include all exhibits and schedules attached hereto.
(b)
“Amortization Schedule” means that certain amortization schedule of CPACE Payments necessary to repay the C-PACE Financing, which is attached to this Agreement,
the C-PACE Note and the C-PACE Memorandum. The initial Amortization Schedule shall be
established on the Closing Date and may be updated periodically in accordance with this
Agreement.
(c)

“Assignment and Assumption Agreement” is defined in Section 4.14.

(d)
“Borrower” means [_____________________] and includes any and all
successors in title to Borrower.
(e)
“Borrower Certificate” means a notarized certificate from Borrower,
certifying that (i) Borrower is (A) current on all loan payments secured by a lien on the Property,
(B) current on Real Estate Tax and personal property tax payments, (C) current on all federal, state
and local taxes and that there is no federal income tax lien, judgment lien, or other involuntary lien
against the Property, and (D) not insolvent or in bankruptcy or foreclosure proceedings, and (ii)
the title of the Property is not in dispute, as evidenced by a title report or title insurance
commitment from a title insurance company acceptable to Capital Provider.
(f)
“Budget” means the detailed budget of all costs necessary to purchase,
install, and/or construct the Improvements in accordance with the Plans.
(g)
“Business Day” means any day on which Capital Provider and City/County
are open for business, other than a Saturday, Sunday, federal holiday or state holiday in Virginia.
(h)

“Capital Provider” is defined in the Preamble.

(i)
“Capitalized Interest” means the interest that accrues on the C-PACE
Financing (at the Interest Rate) from the Closing Date to the Repayment Start Date, which shall
be capitalized into the C-PACE Financing amount, as reflected on the Amortization Schedule.
(j)
“[City/County]” means the [City/County] of [Insert Locality Name],
Virginia, and its [City/County] treasurer, finance director, assessor, commissioner of revenue or
other [City/County] officials responsible for levying, assessing, collecting and/or enforcing taxes
(including Real Estate Tax) for the [City/County].
(k)

“Clerk’s Office” means the Clerk’s Office of the Circuit Court of

[City/County].
(l)
“Closing” means the closing of the transactions contemplated by this
Agreement, which shall take place on the Closing Date.
(m)

“Closing Conditions” is defined in Section 2.04.

(n)

“Closing Date” means the Effective Date.
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(o)
“Code” means the Code of Virginia of 1950, as amended to date and as it
may hereafter be amended.
(p)
“Completion Certificate” means a certificate of completion executed by
Borrower and Contractor in substantially the form attached hereto and incorporated herein
as Exhibit C, as may be modified by Capital Provider in its reasonable discretion.
(q)
“Completion Date” means the date on which all of the following events
have occurred: (i) construction of the Improvements has been completed in accordance with the
Plans, in a lien-free condition, except for the Permitted Liens and any other liens that Borrower is
appealing or contesting by appropriate legal or other proceeding (which shall be promptly initiated
and conducted by Borrower in good faith and with due diligence); (ii) Borrower has delivered a
fully-executed Final Lien Waiver and a fully-executed Completion Certificate to Capital Provider;
(iii) Borrower has delivered a temporary or final certificate of occupancy to Capital Provider, if
required for the Improvements; (iv) all required approvals, reports and information required to be
submitted to Capital Provider and/or the [City/County] have been submitted and approved, and (v)
all other requirements of the C-PACE Documents have been satisfied. The Completion Date is
estimated to occur on or before [_________, 20__]. Notwithstanding anything to the contrary
contained in this Agreement, the Completion Date shall occur no later than [_________, 20__],
unless otherwise approved by Capital Provider, in its reasonable discretion.
(r)
“Construction Contract” means that certain fully-executed construction
contract dated [___________, 20___] between Borrower and Contractor.
(s)
“Construction Period” means the period of time beginning on the Closing
Date and ending on the Completion Date, which is estimated to be [____________ (__)] months
after the Closing Date.
(t)
“Contractor” means [NAME OF GENERAL CONTRACTOR], a
general contractor that is licensed, bonded and insured in Virginia and has been approved by
Capital Provider. If Contractor is changed, Borrower shall obtain prior written consent from
Capital Provider approving the replacement contractor.
(u)

“C-PACE” means Commercial Property Assessed Clean Energy.

(v)
“C-PACE Act” means Virginia’s clean energy financing law, codified at
Section 15.2-958.3 of the Code.
(w)
“C-PACE Advance” means an advance of the C-PACE Financing
proceeds made by Capital Provider to Borrower during the Construction Period in accordance with
the terms and conditions of this Agreement.
(x)
“C-PACE Advance Schedule” means that certain schedule of C-PACE
Advances, which is attached hereto and incorporated herein as Schedule II.
(y)
“C-PACE Amendment” means a written amendment executed by
Borrower, Capital Provider and [City/County], which shall be recorded in the Clerk’s Office
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against the Property to evidence each amendment to the C-PACE Financing and the C-PACE Lien,
a form of which C-PACE Amendment is attached hereto and incorporated herein as Exhibit D.
(z)
“C-PACE Assignment” means a written assignment executed by Capital
Provider from time to time without consent from Borrower or [City/County], which shall be
recorded in the Clerk’s Office against the Property to evidence Capital Provider’s assignment of
the C-PACE Financing and C-PACE Lien, a form of which C-PACE Assignment is attached hereto
and incorporated herein as Exhibit E.
(aa) “C-PACE Documents” means this Agreement, the C-PACE Note, CPACE Memorandum, Disbursement Memorandum, C-PACE Amendment (if any), C-PACE
Assignment (if any), completion guaranty (if any), UCC-1 Financing Statement(s) (if any),
[INSERT OTHER APPLICABLE DOCUMENTS], and any other document executed in
connection with the transactions contemplated by this Agreement.
(bb) “C-PACE Financing” means that certain C-PACE loan in the aggregate
amount of [_________________ and __/100 Dollars ($_____.__)] made under the Program by
Capital Provider to Borrower to finance the Improvements on the Property in accordance with the
C-PACE Act, the Ordinance and the C-PACE Documents, which (i) includes principal, interest,
Capitalized Interest, fees (including Program Fees), and transaction expenses (including costs of
appraisals, environmental reports, title reports, transfer and/or recording fees and taxes), and (ii)
shall be paid back with interest (at the Interest Rate) over the Term in accordance with the C-PACE
Documents. During the Term, the C-PACE Financing amount may be modified by Capital
Provider to reflect accrued interest, Default Interest, late fees, penalties, payments, prepayments
and other adjustments that are contemplated by the C-PACE Documents.
(cc) “C-PACE Lien” means the voluntary, irrevocable, special assessment lien
levied against the Property pursuant to the C-PACE Act, at Borrower’s request, to evidence and
secure the C-PACE Financing, which (i) is of equal priority with the [City/County] Real Estate
Tax lien; (ii) as to the current C-PACE Payment that is due and any Delinquent C-PACE Payments,
is senior to (A) all other special assessment liens, and (B) all previously recorded senior liens,
provided a Lender Consent is recorded for each senior lien; (iii) shall run with title to the Property
and shall not be extinguished by a foreclosure; and (iv) is evidenced by the C-PACE Memorandum,
as such C-PACE Lien may be amended and assigned from time to time in accordance with the CPACE Documents.
(dd) “C-PACE Memorandum” means that certain Memorandum of C-PACE
Assessment Lien, which shall (i) be executed by Borrower, Capital Provider, and the
[City/County], (ii) include the Amortization Schedule, and (iii) be recorded in the Clerk’s Office
against the Property at Closing to evidence the C-PACE Lien and to secure the repayment of the
C-PACE Financing to Capital Provider, a form of which C-PACE Memorandum is attached hereto
and incorporated herein as Exhibit B.
(ee) “C-PACE Note” means a promissory note evidencing Borrower’s
obligation to repay the C-PACE Financing, executed by Borrower and made payable to Capital
Provider in the original principal amount of the C-PACE Financing, a form of which is attached
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hereto and incorporated herein as Exhibit G, and shall include without limitation, any and all
modifications, restructurings, extensions, consolidations, amendments and/or assignments thereof.
(ff)
“C-PACE Payments” means the periodic, installment payments of the CPACE Financing, due and payable by Borrower to the [City/County] to repay the C-PACE
Financing in such amounts and at such times as set forth on the Amortization Schedule (as may be
amended from time to time in accordance with the C-PACE Documents).
(gg) “Default Interest” means the interest that accrues at the Default Rate if
Borrower defaults under the C-PACE Documents or an Event of Default occurs. Computations of
Default Interest shall be based on a year of 360-days but shall be calculated for the actual number
of days in the period for which Default Interest is charged.
(hh) “Default Rate” means the lower of [______ percent (___%)] per annum or
the highest annual interest rate allowed by applicable law.
(ii)

“Delinquency” is defined in Section 5.01.

(jj)
“Delinquent C-PACE Payment” means any C-PACE Payment that was
not paid by Borrower when due, which shall include without limitation, all interest, late fees,
penalties and costs of collection incurred pursuant to the C-PACE Documents.
(kk)

“Disbursement Conditions” is defined in Section 2.05.

(ll)
“Disbursement Memorandum” means that certain memorandum
containing the Closing disbursements and wiring instructions for the transactions contemplated by
this Agreement, which shall be executed by Borrower, Capital Provider, and the [City/County], a
form of which is attached hereto and incorporated herein as Exhibit L.
(mm) “DMME” means the Virginia Department of Mines, Minerals and Energy.
(nn) “DMME Guidelines” means the Uniform Statewide Financial
Underwriting Guidelines for C-PACE Financings, issued on December 1, 2015, by the PACE
Stakeholder Committee organized by DMME.
(oo)

“Effective Date” is defined in the Preamble.

(pp) “Eligible Improvement” means any improvement, renovation, addition,
construction, installation, modification of or to, an Eligible Property or a building located on an
Eligible Property, if designed to (i) facilitate renewable energy production and distribution, (ii)
reduce energy consumption, or (iii) reduce water consumption, which Eligible Improvements
include without limitation, the types of Eligible Improvements listed in the Ordinance and may
include new construction or renovations to existing improvements or structures.
(qq) “Eligible Property” means all assessable real estate located within the
[City/County], with all buildings located or to be located thereon, whether vacant or occupied,
whether improved or unimproved, and regardless of whether such real estate is currently subject
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to taxation by the [City/County], other than (a) any condominium project as defined in §55-79.2
of the Code, or (b) any residential property containing four (4) or fewer dwelling units.
(rr)
“Environmental Claim” means any investigation, notice, notice of
violation, claim, action, suit, proceeding, demand, abatement order or other order or legally
binding directive, by any Governmental Authority or any other Person, arising (i) pursuant to or
in connection with any actual or alleged violation of any Environmental Law; (ii) in connection
with any Hazardous Material or any actual or alleged Hazardous Materials Activity; or (iii) in
connection with any actual or alleged damage, injury, threat or harm to health and safety of any
Person or to natural resources or the environment.
(ss)
“Environmental Laws” means any and all federal or state (or any
subdivision of either of them) statutes, ordinances, directives, orders, rules, regulations, judgments,
governmental authorizations, or any other requirements of Governmental Authorities relating to
(i) environmental matters, including those relating to any Hazardous Materials Activity; (ii) the
generation, use, storage, transportation or disposal of Hazardous Materials; or (iii) occupational
safety and health, industrial hygiene, land use or the protection of human, plant or animal health
or welfare, in any manner applicable to Borrower or the Property.
(tt)

“Event of Default” has the meaning given such term in Section 5.01.

(uu) “Exclusivity Covenants” means the covenants and undertakings of
Borrower and its affiliates, for the benefit of Capital Provider, whereby Borrower shall not (i)
solicit, initiate or encourage submission of proposals or offers from any third person, relating to
any acquisition or purchase of the C-PACE Financing, or (b) participate in any discussions or
negotiations regarding, or furnish any information or otherwise cooperate in any way with,
facilitate or encourage any effort or attempt by any person to purchase the C-PACE Financing.
(vv)

“Failure to Complete Fee” is defined in Section 2.11.

(ww) “Final Conditions” is defined in Section 2.06.
(xx) “Final Lien Waiver” means a final lien waiver and release approved by
Capital Provider in its reasonable discretion and executed by Contractor, which shall be in
substantially the form attached hereto as Exhibit I.
(yy) “Financing Schedule” means that certain C-PACE Financing Schedule
attached hereto and incorporated herein as Schedule I.
(zz) “Financing Term” means a period of [_______ (__)] years, beginning on
the Repayment Start Date and ending on the date on which the C-PACE Financing and any other
amounts owed pursuant to the C-PACE Documents have been repaid in full in accordance with
the C-PACE Documents and the Amortization Schedule (as may be amended from time to time).
(aaa) “Governmental Authority” means any federal, state, municipal, county,
national or other government, governmental department, commission, board, bureau, court,
agency, instrumentality or political subdivision thereof or any entity, officer or examiner
exercising executive, legislative, judicial, regulatory or administrative functions of or pertaining
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to any government or any court, in each case whether associated with a state of the United States,
the United States, or a foreign entity or government.
(bbb) “Hazardous Materials” means any chemical, material or substance,
exposure to which is prohibited, limited or otherwise regulated pursuant to any Environmental
Law.
(ccc) “Hazardous Materials Activity” means any past, current, proposed or
threatened activity, event or occurrence involving any Hazardous Materials, including the use,
manufacture, possession, storage, holding, presence, existence, location, Release, threatened
Release, discharge, placement, generation, transportation, processing, construction, treatment,
abatement, removal, remediation, disposal, disposition or handling of any Hazardous Materials,
and any corrective action or response action with respect to any of the foregoing.
(ddd) “Improvements” is defined in Recital D of this Agreement.
(eee)

“Indemnified Party” is defined in Section 4.10.

(fff) “Interest Rate” means the annual interest rate under the C-PACE
Financing, as determined by Capital Provider, which equals [______ percent (___%)].
(ggg) “Lender Consent” means, for each Senior Lender, an executed, written
consent and subordination agreement (in substantially the form attached hereto and incorporated
herein as Exhibit F), which shall be recorded in the Clerk’s Office at Closing to evidence Senior
Lender’s consent to the C-PACE Financing and to subordinate Senior Lender’s lien on the
Property to the C-PACE Payments (as and when each C-PACE Payment becomes due and
payable) during the Term.
(hhh) “Lien Waiver” means a lien waiver and release (other than a Final Lien
Waiver) approved by Capital Provider in its reasonable discretion and executed by Contractor and
Borrower, certifying to Capital Provider that all materials furnished and work performed under the
Construction Contract to date have been fully paid (except for any retainage allowed by the
Construction Contract and any outstanding change requests) and confirming that there will be no
mechanics’ liens or claims therefor by Contractor or any subcontractors with respect to the
amounts covered in the Lien Waiver, which Lien Waiver shall be in substantially the form attached
hereto as Exhibit H.
(iii) “Material Adverse Effect” means a material adverse effect on and/or
material adverse developments with respect to (i) the business, operations, properties, assets or
condition (financial or otherwise) of Borrower; (ii) the ability of Borrower to fully and timely
perform its obligations pursuant to this Agreement; (iii) the legality, validity, binding effect or
enforceability against Borrower of the C-PACE Documents; (iv) the rights, remedies and benefits
available to, or conferred upon, Capital Provider under this Agreement or any related agreements;
or (v) the construction, development, operation, leasing, use or value of the Improvements.
(jjj) “Ordinance” means the “[Insert Locality Name] Commercial Property
Assessed Clean Energy (C-PACE) Ordinance,” adopted on [___________, 20__], in accordance
with the C-PACE Act, which establishes the Program.
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(kkk) “PACE” means Property Assessed Clean Energy.
(lll)

“PACE Confirmation” is defined in Section 2.08.

(mmm)“Party” and “Parties” are defined in the Preamble.
(nnn) “Permitted Liens” means any of the following affecting Borrower or the
Property: (i) the Permitted Title Exceptions; (ii) any lien, encumbrance or restriction permitted
under any Senior Lender agreement evidencing or securing the debt obligations of Borrower to
Senior Lender in connection with the Property; (iii) the C-PACE Lien as evidenced by the recorded
C-PACE Memorandum; (iv) any other liens or encumbrances as Capital Provider may approve in
writing from time to time; and (v) any subleases, concessions, occupancy agreements, use
agreements and licenses in the ordinary course of business for the operation of the business on the
Property, as approved by Capital Provider in its reasonable discretion.
(ooo) “Permitted Title Exceptions” means the title exceptions set forth
on Exhibit K attached hereto and incorporated herein.
(ppp) “Plans” is defined in Section 3.05.
(qqq) “Program” is defined in Recital A of this Agreement.
(rrr) “Program Administrator” means (i) an independent third party
(authorized by written contract with the [City/County]), or (ii) a designated [City/County] official,
which, in either case, possesses the authority to administer the Program as provided by the Code,
the Ordinance and the Program Guidelines.
(sss) “Program Fee” means the [City/County] fee for managing the Program
(including levying the C-PACE Lien and collecting and disbursing the C-PACE Payments), which
Program Fee shall be due and payable to the [City/County] in in accordance with this Agreement.
(ttt) “Program Guidelines” means those procedures, rules, disclosures, and
restrictions promulgated, imposed and enforced by Program Administrator for the governance of
the Program.
(uuu) “Property” is defined in Recital B of this Agreement.
(vvv) “Real Estate Tax” means the local tax on real estate which the
[City/County] levies pursuant to Title 58.1, Chapter 32 of the Code.
(www) “Release” means any release, spill, emission, leaking, pumping, pouring,
injection, escaping, deposit, disposal, discharge, dispersal, dumping, leaching or migration of any
Hazardous Material into the indoor or outdoor environment (including the abandonment or
disposal of any barrels, containers or other closed receptacles containing any Hazardous Material),
including the movement of any Hazardous Material through the air, soil, surface water or
groundwater.
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(xxx) “Repayment Date” means the due date for each of Borrower’s C-PACE
Payments during the Financing Term, which is the date that Real Estate Taxes are due to the
[City/County] (i.e., [May 15 (for the period from January 1 through June 30) and November 15
(for the period from July 1 through December 31)]), as provided in the Amortization Schedule.
(yyy) “Repayment Start Date” means the first Repayment Date that occurs after
the Completion Date.
(zzz) “Senior Lender” means each lender entitled to the benefits of a security
interest in the Property, whether evidenced by an existing security instrument recorded in the
Clerk’s Office against the Property, or a security instrument to be recorded in connection with the
Closing.
(aaaa) “Term” is defined in Section 2.01.
(bbbb) “Virginia” means the Commonwealth of Virginia.
Section 1.02 Conventions. Unless otherwise expressly provided in this Agreement:
(a)
references to Persons include their successors and permitted assigns, and
whenever the context may require, any pronoun shall include the corresponding masculine,
feminine and neuter, and singular or plural, forms;
(b)
the terms “include,” “includes” or “including” shall be deemed to be
followed by the phrase “without limitation;” and,
(c)
references to the Recitals, Articles, Sections, Exhibits and Schedules mean
the recitals, articles, sections, exhibits and schedules referenced in or attached to this Agreement,
respectively.
ARTICLE II
C-PACE FINANCING
Section 2.01. C-PACE Financing of Improvements; Term; Interest. Capital Provider
will provide the C-PACE Financing to Borrower for the construction of the Improvements, and
Borrower hereby agrees to (a) use the proceeds of the C-PACE Financing solely to construct the
Improvements and pay the allowable fees and costs required to be paid in connection therewith,
and (b) cause the C-PACE Financing to be repaid on the terms and conditions contained in the CPACE Documents. The C-PACE Financing will be provided for a term commencing on the
Closing Date and ending on the expiration of the Financing Term (“Term”), unless the C-PACE
Financing is prepaid (if permitted) in accordance with this Agreement. During the Term, interest
shall accrue on the unpaid principal balance of the C-PACE Financing at the Interest Rate. The
Interest Rate is not necessarily the lowest rate charged by Capital Provider. The C-PACE
Financing will be fully amortized over the Term as shown on the Amortization Schedule.
Section 2.02. Absolute Obligation; Evidence of Indebtedness. This Agreement is an
“evidence of indebtedness” for all purposes, it being the express intent of the Parties that this
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Agreement contains all of the loan and repayment terms and the provisions imposing the C-PACE
Lien against the Property for the benefit of Capital Provider. The debt evidenced by the C-PACE
Financing is a commercial (and not a consumer) loan for the specific purpose of financing the
Improvements on the terms and conditions as set forth herein. Borrower hereby promises and
agrees to repay the C-PACE Financing, as such amount may be increased during the Term to
include applicable interest, Default Interest, fees and/or C-PACE expenses, in accordance with the
provisions of the C-PACE Act, the Ordinance, the C-PACE Documents and other applicable law.
Section 2.03. Security/Collateral for C-PACE Financing. To secure the C-PACE
Financing, Borrower hereby grants to Capital Provider the C-PACE Lien. Borrower and the
[City/County] hereby consent to the C-PACE Lien being recorded against the Property for the
benefit of Capital Provider to evidence and secure the C-PACE Financing. Borrower and
[City/County] acknowledge and agree to the imposition of the C-PACE Lien on the Property as a
priority lien (equal in priority with Real Estate Taxes) to secure the C-PACE Financing,
enforceable against the Property as provided in the C-PACE Act, the Ordinance and the C-PACE
Documents.
Section 2.04. Funding; Conditions Precedent to Closing. On the Closing Date, Capital
Provider shall disburse the C-PACE Financing (net of Capitalized Interest, which shall be retained
by Capital Provider) in accordance with the Disbursement Memorandum, subject to the Closing
Conditions. The remaining C-PACE Financing amount (after all disbursements have been made
in accordance with the Disbursement Memorandum) will be deposited into an account to be
maintained with Capital Provider (or its designee) for the benefit of Borrower, the proceeds of
which will be disbursed from time to time in accordance with this Agreement. In connection with
Closing and prior to Capital Provider funding the C-PACE Financing, the following conditions
precedent to Closing shall be fully satisfied, in Capital Provider’s sole and absolute discretion, or
waived in writing by Capital Provider (“Closing Conditions”):
(a)
Borrower shall have provided to Capital Provider fully-executed originals
of the C-PACE Documents.
(b)
Borrower shall have disclosed all financial liens and/or encumbrances on
the Property, and the title report for the Property shall have been updated prior to Closing,
confirming that no additional matters of record exist.
(c)
The final, fully-executed Construction Contract shall have been approved
by Capital Provider.
(d)

The current Plans and current Budget shall have been approved by Capital

Provider.
(e)
Borrower shall have provided to Capital Provider evidence satisfactory to
Capital Provider of current insurance policies on the Property as required by this Agreement.
(f)
Borrower shall be current on all payments of (i) debt service for
indebtedness secured by a lien on the Property, and (ii) Real Estate Taxes and other assessments
levied on the Property, and Borrower shall have delivered the executed Borrower’s Certificate to
Capital Provider and [City/County].
11

(g)
Capital Provider shall have received the fully-executed Memorandum and
confirmation that the Memorandum has been recorded in the Clerk’s Office.
(h)
All Lender Consents shall have been approved by Capital Provider, and
Capital Provider shall have received all fully-executed Lender Consents and confirmation that all
Lender Consents have been recorded in the Clerk’s Office.
(i)
Program Administrator has completed its review of the transaction
contemplated by this Agreement and has determined that the transaction meets the Program
requirements and is in compliance with the Program Guidelines.
(j)
Borrower shall have submitted such additional documents as Capital
Provider may reasonably require, all in form and substance satisfactory to Capital Provider in its
reasonable discretion.
(k)
[INSERT ADDITIONAL CLOSING CONDITIONS REQUIRED BY
CAPITAL PROVIDER].
Section 2.05. Conditions Precedent to Disbursements. Capital Provider’s obligation to
make any C-PACE Advances (excluding the final C-PACE Advance, which is addressed
in Section 2.06 below) shall be subject to the complete satisfaction of the following conditions
precedent, in Capital Provider’s sole and absolute discretion (“Disbursement Conditions”):
(a)
Borrower’s continued satisfaction of all Closing Conditions (other than
those that correspond solely to an earlier date).
(b)
The final Plans and the final Budget, in each case as then in effect, shall
have been approved by Capital Provider.
(c)
Upon Capital Provider’s request, Borrower shall have provided copies of
all existing permits received as of such date and not previously delivered to Capital Provider.
(d)
Borrower shall be in compliance in all material respects with the terms and
conditions of the C-PACE Documents, and no Event of Default shall have occurred and be
continuing in connection with the C-PACE Documents.
(e)
No order or notice shall have been given by any Governmental Authority
stopping construction or stating that the work or construction is in violation of any law, ordinance,
code or regulation that could reasonably be expected to have a Material Adverse Effect, unless
such order or notice has been rescinded or stayed, and a copy of such rescission or stay has been
delivered to and shall be satisfactory to Capital Provider in its sole discretion.
(f)
All C-PACE Advances shall be made in accordance with this Agreement
and the C-PACE Advance Schedule, or as otherwise mutually agreed by the Parties.
(g)
[INSERT
ADDITIONAL
REQUIRED BY CAPITAL PROVIDER].
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DISBURSEMENT

CONDITIONS

Section 2.06. Conditions Precedent to Final C-PACE Advance. Capital Provider’s
obligation to make the final C-PACE Advance shall be subject to the satisfaction of the following
conditions precedent, in Capital Provider’s sole and absolute discretion (“Final Conditions”):
(a)
Continued satisfaction of all Closing Conditions and all Disbursement
Conditions (in each case, other than those that correspond solely to an earlier date).
(b)
Construction of the Improvements has been completed in accordance with
the Plans, in a lien-free condition, except for the Permitted Liens and any other liens that Borrower
is appealing or contesting by appropriate legal or other proceeding (which shall be promptly
initiated and conducted by Borrower in good faith and with due diligence).
(c)
Borrower has delivered a fully-executed Final Lien Waiver and a fullyexecuted Completion Certificate to Capital Provider.
(d)
Borrower has delivered a temporary or final certificate of occupancy (as
applicable) and all engineer’s and architect’s certifications (as applicable) to Capital Provider.
(e)
All required approvals, reports and information required to be submitted to
Capital Provider and/or the [City/County] have been submitted and approved.
(f)

All other requirements of the C-PACE Documents have been satisfied.

(g)
[INSERT ADDITIONAL FINAL CONDITIONS REQUIRED BY
CAPITAL PROVIDER].
Section 2.07. Amount and Frequency of C-PACE Financing Disbursements.
(a)
Provided that the Disbursement Conditions (or the Final Conditions in the case
of the final C-PACE Advance) have been fully satisfied, each C-PACE Advance will be disbursed by
Capital Provider to or at the direction of Borrower within ten (10) days after Capital Provider receives
a disbursement request in a form reasonably acceptable to Capital Provider, together with
documentation satisfactory to Capital Provider, in its sole discretion, to support the amount and
recipients of each C-PACE Advance.
(b)
Each disbursement of a C-PACE Advance by Capital Provider shall either
reimburse Borrower for construction costs already incurred by Borrower or be disbursed directly to
Contractor, subcontractors or other suppliers for construction costs incurred in accordance with the
Budget and the C-PACE Advance Schedule. Borrower may apply any savings or under-Budget
line item cost in the approved Budget to increase the amount of any other line item in the approved
Budget, subject in each instance to Capital Provider’s review and approval, which approval shall
not be unreasonably withheld.
(c)
Each disbursement of a C-PACE Advance by Capital Provider shall be
conditioned upon Borrower’s compliance with the provisions of the C-PACE Documents and shall
be made in accordance with the approved Plans, Budget, and C-PACE Advance Schedule, in each
case as then in effect; provided, however, that at all times the undisbursed portion of the C-PACE
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Financing shall be sufficient, in Capital Provider’s sole discretion, to complete the Improvements
(including, without limitation, all non-construction costs associated with the Improvements).
(d)
Capital Provider shall have the right to make the final determination, in its
sole discretion, as to the amount of each C-PACE Advance. Capital Provider may, in its sole
discretion, determine the number and frequency of each C-PACE Advance, which will not exceed
one hundred (100%) percent of the cost of the work then completed and in place or contemplated
in the Plans and Budget, less the standard retainage of [_______ percent (__%)] for all construction
costs, which retainage will be disbursed to Borrower in connection with the final C-PACE
Advance.
(e)
The final C-PACE Advance will be made once all of the Final Conditions
have been satisfied, in Capital Provider’s sole and absolute discretion.
(f)
The aggregate amount of all C-PACE Advances shall not exceed the amount
of the C-PACE Financing, and Capital Provider shall have no obligation to make any C-PACE
Advances from and after the date on which the final C-PACE Advance was made.
(g)
[INSERT ADDITIONAL
REQUIRED BY CAPITAL PROVIDER].

DISBURSEMENT

PROVISIONS

AS

Section 2.08. Repayment of C-PACE Financing.
(a)
No C-PACE Payments shall be due from Borrower until the Repayment
Start Date. Borrower and Capital Provider shall execute a written acknowledgement of the
Completion Date (and any related dates) for purposes of updating the Amortization Schedule,
which will be substantially similar to the form attached hereto and incorporated herein as Exhibit
J (“PACE Confirmation”).
(b)
Beginning on the Repayment Start Date and continuing on each Repayment
Date during the Financing Term, in addition to paying Real Estate Taxes, Borrower shall pay the
C-PACE Payment in the same manner as Real Estate Taxes are paid to the [City/County], in
accordance with the Amortization Schedule. It is a material provision of the C-PACE Financing
that Borrower timely makes each C-PACE Payment on or before its respective Repayment Date
so that the [City/County] can timely distribute each C-PACE Payment in accordance with the CPACE Documents.
(c)
Borrower acknowledges and agrees that (i) the C-PACE Lien shall run with
the title to the Property and shall automatically bind all successor owners of the Property until the
C-PACE Financing is paid in full and the C-PACE Lien is released by Capital Provider in
accordance with the C-PACE Documents and the C-PACE Act; and (ii) the C-PACE Financing
may not be prepaid, in whole or in part, except as follows:
(i)
[INSERT
PREMIUM, IF ALLOWED]

PREPAYMENT

TERMS/

PREPAYMENT

(d)
Within [ten (10)] days after each Repayment Date, provided that Borrower
has remitted funds sufficient to pay each C-PACE Payment (and related fees detailed below), the
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[City/County] shall pay to Capital Provider each C-PACE Payment, less the Program Fee, which
shall be retained by the [City/County] (and shall be in addition to the amount of the C-PACE
Payment due to Capital Provider), in accordance with the Amortization Schedule. Upon receipt of
each C-PACE Payment from the [City/County], Capital Provider shall apply each C-PACE
Payment as follows:
(i)
First, to pay Capital Provider for any shortfall with respect to interest
payments, penalties, late fees and other charges (including Default Interest and costs of collection)
due but unpaid in prior months;
(ii)
Second, to pay Capital Provider for any shortfall with respect to
principal due but unpaid in prior months;
(iii)

Third, to pay to pay Capital Provider for current interest; and,

(iv)

Fourth, to pay Capital Provider for current principal.

Section 2.09. Commitment Fee; Deposit. Borrower shall pay to Capital Provider in
readily available funds, a commitment fee equal to [$_________] and payable as follows:
(a)
a [$_________] deposit upon acceptance of Capital Provider’s term sheet,
which has been received by Capital Provider; and
(b)
the remaining commitment fee balance in the amount of [$_________] to
be paid to Capital Provider at Closing.
Section 2.10. Expenses of Capital Provider. Borrower shall pay all reasonable,
documented out-of-pocket costs associated with the C-PACE Financing, including without
limitation, any reasonable attorney’s fees, third party reports, bank inspector fees, lien searches,
filing fees, recordation taxes, other taxes, insurance premiums, etc., whether or not Closing occurs,
which fees shall be capitalized into the C-PACE Financing at Closing as shown on the
Amortization Schedule.
Section 2.11. Failure to Complete the Improvements. Borrower hereby freely and
willingly agrees to forfeit the payment of the commitment fee to Capital Provider and to pay the
additional fee identified in the Financing Schedule if Borrower fails to draw down the C-PACE
Financing to complete the Improvements under the provisions of the C-PACE Documents
(“Failure to Complete Fee”). Borrower acknowledges and agrees that the purpose of the Failure
to Complete Fee is to make Capital Provider whole and to pay all costs incurred by the
[City/County] in processing Borrower’s application and filing (and releasing) the C-PACE
Memorandum.
Section 2.12. Borrower’s Failure to Repay C-PACE Financing. If Borrower fails to
pay all or part of the C-PACE Financing when due, the Parties hereby acknowledge and agree to
the following:
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(a)
Default Interest on any unpaid C-PACE Payments (or portions thereof) shall
accrue at the Default Rate from the date such C-PACE Payment was due until it is paid in full in
accordance with the C-PACE Documents.
(b)
The Default Interest shall be added to the C-PACE Financing balance and
shall continue to accrue Default Interest thereafter unless and until all accrued and unpaid Default
Interest is paid in full.
(c)
The Default Interest shall be in addition to any and all penalties and interest
that may be imposed by or accrue in favor of the [City/County] as a result of Borrower’s failure to
pay Real Estate Taxes or other taxes or assessments on the Property. In addition, C-PACE
Payments shall continue to be levied as special assessments in accordance with the existing
Amortization Schedule, notwithstanding Borrower’s failure to pay all or part of any past C-PACE
Payment. From time to time during the Term, Capital Provider may request the [City/County] and
Borrower to approve and execute a C-PACE Amendment, which contains an amended
Amortization Schedule that includes then-current accrued and unpaid interest, Default Interest,
penalties, expenses and collection costs due to Capital Provider in connection with the C-PACE
Financing. Capital Provider will record the C-PACE Amendment in accordance with the
provisions of this Agreement.
(d)
Borrower hereby acknowledges and agrees that failure to pay any C-PACE
Payment will result in penalties and interest accruing in favor of Capital Provider on the amounts
due, in addition to penalties and interest that may accrue in favor of the [City/County].
(e)
Borrower’s failure to pay each C-PACE Payment on or before the respective
Repayment Date shall result in a late fee to Capital Provider in the amount of [ten percent (10%)]
of the delinquent C-PACE Payment, without regard to the number of months such C-PACE
Payment has been delinquent. A delinquent C-PACE Payment will also accrue Default Interest at
the Default Rate. The late fee and the Default Interest shall be due and owing to Capital Provider,
in addition to any other fees, penalties or interest due and owing to the [City/County].
ARTICLE III
BORROWER’S REPRESENTATIONS AND WARRANTIES
Borrower hereby represents and warrants to and for the benefit of Capital Provider and the
[City/County] that the following statements are true, complete and correct as of the Effective Date
and will be true, complete and correct as of the Completion Date and during the Financing Term:
Section 3.01. Organization and Authority.
Borrower is a ______________
____________________ [INSERT TYPE OF ENTITY AND STATE], duly organized, validly
existing and in good standing in the state of its organization and with authority to do business
under the laws of Virginia. Borrower has all necessary power and authority to own the Property,
conduct its business and enter into the transactions contemplated by this Agreement. Borrower
has the right to enter into and perform this Agreement, and the execution, delivery and performance
of this Agreement, the C-PACE Documents and all other documents executed in connection
therewith have been duly authorized, executed and delivered and constitute legal, valid and binding
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obligations of Borrower, each enforceable in accordance with its respective terms. Borrower shall
maintain in full force and effect at all times its existence, rights, privileges, and franchises and
shall qualify and remain qualified in all jurisdictions where qualification is required.
Section 3.02. Financial Statements. All financial statements delivered to Capital
Provider are true, complete and correct, have been prepared in accordance with generally accepted
accounting principles (or such alternate accounting method acceptable to Capital Provider)
consistently applied, fairly represent the financial condition of Borrower as of the date thereof, and
no material adverse change has occurred in the financial condition presented therein since such
date.
Section 3.03. No Litigation. There are no actions, suits or proceedings pending, or to the
knowledge of Borrower threatened, against or affecting Borrower or the Property, which could
have a Material Adverse Effect on Borrower, its financial condition, the Property, the
Improvements or Borrower’s ability to satisfy its obligations under this Agreement.
Section 3.04. Title. Borrower has good, marketable and insurable fee simple/[leasehold]
title to the Property, and there are no liens or encumbrances on the Property other than the
Permitted Liens. Prior to completion of the Improvements, Borrower shall preserve and retain title
to the Property. When completed, Borrower will be the only owner of the Improvements and all
equipment related to the Improvements.
Section 3.05. Compliance With Laws. Borrower has complied with, and will continue
to comply with, all applicable statutes, regulations and ordinances in connection with the Property
and construction of the Improvements. All permits, consents, approvals and authorizations
required to be issued by any governmental body necessary for (a) the construction of the
Improvements in accordance with the plans and specifications submitted by Borrower and which
are incorporated into the Construction Contract (“Plans”); (b) the construction, connection and
operation of all utilities necessary to service the Improvements; and (c) the construction and use
of all roadways, driveways, curb cuts and other vehicular or other access to and egress from the
Improvements, as shown on the Plans either (i) have been obtained, are valid, are in full force and
effect and have been complied with by Borrower in all respects; or (ii) will be obtained, will be
valid, will be in full force and effect prior to the initiation of construction, and Borrower will be in
compliance therewith in all respects prior to Capital Provider’s disbursing any C-PACE Financing
proceeds. Construction of the Improvements in accordance with the Plans will comply with
applicable zoning, use, building or other applicable codes, laws, regulations and ordinances and
any restrictive covenants affecting the Property.
Section 3.06. Approval of Plans and Budgets. Each set of Plans, upon submission to
Capital Provider, shall represent a true and accurate reflection of the Improvements (at the time of
submission) and shall have been approved as required by all governmental bodies or agencies
having jurisdiction or will be approved prior to the first disbursement request. Upon submission to
Capital Provider, the Budget shall represent an accurate, current estimate of all costs necessary to
construct the Improvements in accordance with the Plans. The construction costs for the
Improvements (or any portion thereof) shall not exceed the cost therefor contained in the Budget.
Borrower is responsible for any costs in excess of the Budget.
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Section 3.07. Compliance With Documents. The execution and delivery of this
Agreement by Borrower and compliance with the provisions hereof, do not and will not, in any
material respect, conflict with or constitute on the part of Borrower a breach or default under any
agreements or instruments to which it is a party or by which it is bound. No Event of Default has
occurred hereunder, and no event has or shall have occurred and/or be continuing, which with the
passage of time or the giving of notice, or both, would constitute a default or an Event of Default
under this Agreement.
Section 3.08. No Misrepresentation or Material Nondisclosure. The information
provided by Borrower to Capital Provider and the [City/County] in the C-PACE application and
other C-PACE Documents was true and correct as of the effective date of each documents and
remains true and correct as of the Effective Date and during the Term. Borrower has not made and
will not make to Capital Provider or the [City/County], in this Agreement, the C-PACE Documents
or otherwise, any untrue statement of a material fact, and Borrower has not omitted and will not
omit to state a material fact, the omission of which makes any statement misleading.
Section 3.09. Insurance.
Borrower has provided to Capital Provider and the
[City/County] satisfactory evidence of current insurance policies on the Property, which meet the
requirements of this Section 3.09, and Borrower has provided evidence that such insurance shall
be maintained in force during the Term, which meets the requirements set forth below:
(a)
Property Insurance: Insurance against loss or damage to the Property by
fire, windstorm, tornado and hail and against loss and damage by such other, further and additional
risks as may be now or hereafter included on a “Special Form” or “Special Cause of Loss”
insurance policy. Such policy will name Capital Provider as mortgagee/loss payee on the
improvements and the personal property at the Property: (i) in an amount equal to one hundred
percent (100%) of the “Full Replacement Cost,” which for purposes of this Agreement shall mean
actual replacement value (exclusive of costs of excavations, foundations, underground utilities and
footings) with a waiver of depreciation (the determination of the replacement cost amount shall
be adjusted annually to comply with the requirements of the insurer issuing such coverage or, at
Capital Provider’s election, by reference to such indices, appraisals or information as Capital
Provider determines in its sole discretion); (ii) containing an agreed amount endorsement with
respect to the improvements and personal property at the Property or waiving all co-insurance
provisions; (iii) providing for no deductible in excess of [$10,000] for all such insurance coverage
other than the coverage provided for water damage and coverages for which deductibles are
measured in days instead of monetary value; (iv) containing an “Ordinance or Law Coverage” or
“Enforcement” endorsement if any of the improvements or the use of the Property shall at any
time constitute legal non-conforming structures or uses; and (v) containing such other insurance
as Capital Provider may reasonably require from time to time during the Term. This coverage is
to be evidenced on Acord 27.
(b)
Commercial General Liability Insurance: Insurance against liability arising
on the Property and out of the ownership, use, occupancy, or maintenance of the Property or the
business conducted on the Property, including liability arising from the negligence or other acts or
omissions of all insured and additional insured parties, with limits of [$2,000,000] per occurrence
(or such other amount as Capital Provider may reasonably require from time to time during the
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Term, naming each of Capital Provider and the [City/County] as an additional insured.
coverage is to be evidenced on Acord 25.

This

(c)
Each insurance policy must provide for thirty (30) days’ notice to Capital
Provider in the event of cancellation or nonrenewal.
(d)
Such insurance shall be maintained in force during the Term, and all
insurance policies must be issued by insurance companies admitted in the Virginia having a Best
rating of “A-” or better, and in form and content reasonably acceptable to Capital Provider and the
[City/County].
(e)
If Borrower fails to maintain the required insurance, Capital Provider may
obtain the required insurance in amounts and limits sufficient to protect Capital Provider’s
interests, and Borrower shall be obligated to pay Capital Provider for the cost of such insurance.
(f)
During the Construction Period, Borrower shall provide to Capital Provider
evidence of any additional insurance coverage required to be maintained by Capital Provider.
Section 3.10. Environmental Laws. Borrower does not and will not engage in operations
that involve the generation, manufacture, refining, transportation, treatment, storage or handling
of Hazardous Materials or hazardous wastes (as defined in any Environmental Laws), and the
Property has not been so used previously, except as previously disclosed in writing to Capital
Provider. There are no underground storage tanks located on the Property. There is no past or
present non-compliance with Environmental Laws in connection with the Property, which has not
been fully remediated in accordance with Environmental Laws. There is no environmental
remediation required (or anticipated to be required) with respect to the Property. Borrower does
not know of, and has not received, any written or oral notice or other communication from any
Person relating to (a) any Hazardous Materials or remediation thereof, (b) the possible liability of
any Person pursuant to any Environmental Law or other environmental conditions in connection
with the Property, or (c) any actual or potential administrative or judicial proceedings in connection
with the foregoing.
Section 3.11. Improvements. The Improvements are in compliance with the Program,
the C-PACE Act, the Ordinance, and the C-PACE Documents.
Section 3.12. No Damage or Condemnation. The Property is not damaged by waste,
vandalism, fire, hurricane, earthquake or earth movement, windstorm, flood, tornado or other
casualty adversely affecting the value of a Property or the use for which the Property was intended,
and the Property is in substantially the same condition it was at the time the most recent appraisal
was obtained. There is no proceeding pending or, to the knowledge of Borrower, threatened for
the total or partial condemnation of the Property.
Section 3.13. Lienholder Consent. Borrower has disclosed to Capital Provider the
identities of all Senior Lenders and has obtained and delivered to Capital Provider a Lender
Consent for each Senior Lender to be recorded in connection with Closing. To Borrower’s
knowledge, no Lender Consent has been withdrawn or revoked.
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Section 3.14. Repayment of C-PACE Financing. Borrower shall pay the C-PACE
Financing and all other amounts due hereunder and under the C-PACE Note at the times and in
the amounts required by this Agreement, the Note and the Amortization Schedule.
Section 3.15. Incorporation of Representations and Warranties. Each request by
Borrower for a C-PACE Advance shall constitute a covenant and certification by Borrower that
the representations and warranties contained herein are true, complete and correct as of the date of
each C-PACE Advance request.
ARTICLE IV
ADDITIONAL COVENANTS AND AGREEMENTS
Section 4.01. Compliance With C-PACE Act. Borrower has read the C-PACE Act and
the Ordinance and covenants and agrees to comply in all respects with the provisions of the CPACE Act and the Ordinance, including without limitation the following:
(a)
The repayment obligation of the C-PACE Financing shall constitute and
secure the C-PACE Lien against the Property until paid in full.
(b)
The C-PACE Financing (and each C-PACE Payment) shall be collected in
the same manner as the Real Estate Taxes are collected by the [City/County]. The C-PACE Lien
shall be enforced in the same manner as the Real Estate Taxes are enforced by the [City/County],
including the collection of any penalties or fees and the exercise of any remedies. The C-PACE
Lien shall be evidenced by the C-PACE Memorandum, which shall be recorded against the
Property in the Clerk’s Office. The C-PACE Lien shall be released when all amounts due
thereunder are paid in full in the manner provided for by the C-PACE Act.
Section 4.02. Maintenance of Property. Borrower shall, at all times, maintain the
Property and, after construction, the Improvements, in good condition and repair. Borrower shall
pay when due all taxes and assessments (including the Real Estate Taxes and the C-PACE
Payments), water charges, sewer charges and all other charges levied on or against the Property,
and upon written request, submit to Capital Provider and the [City/County] official receipts
evidencing such payments.
Section 4.03. Construction Start and Completion.
Borrower shall commence
construction of the Improvements and shall diligently proceed with construction of the
Improvements in accordance with the approved Plans and Budget and in a good and workmanlike
manner in accordance with all applicable laws, ordinances, codes, rules and regulations.
Construction of the Improvements shall be completed on or prior to the Completion Date, which
is estimated to be [____________, 20__].
Section 4.04. Protection Against Liens. Borrower shall promptly pay and discharge all
claims for labor performed and materials and services furnished in connection with construction
of the Improvements and shall take all other steps necessary to prevent the assertion of mechanics’
or materialmen’s claims or liens either against the Property or the Improvements.
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Section 4.05. Construction Inspections; Reports. Capital Provider, the [City/County]
and/or their respective representatives shall have the right at all reasonable times to enter upon the
Property and inspect the construction of the Improvements. Borrower shall permit Capital
Provider and the [City/County] to examine all records and other documents relating to the Property
and the Improvements and to perform such examinations or energy audits as may be reasonably
necessary to confirm compliance with the C-PACE Act, the Ordinance and the C-PACE
Documents.
Section 4.06. Periodic Reports/Certifications.
During the Construction Period,
Borrower shall provide to Capital Provider and the [City/County] upon reasonable request (but not
more than once every six (6) months), a written statement, certified as true, correct and complete,
setting forth the status of the Improvements and all sources and uses of funds with respect to the
Improvements, a current actual Budget analysis and an updated schedule for the completion of the
Improvements, a current list of all directors and officers of the Borrower and such other
information as Capital Provider and/or the [City/County] may reasonably require.
Section 4.07. Notice of Claims; Adverse Matters. Borrower shall promptly notify
Capital Provider and the [City/County] in writing of all pending or threatened litigation or other
matters that may materially adversely affect the Property or Borrower’s ability to meet its
obligations under this Agreement or otherwise with respect to the Improvements.
Section 4.08. Damage or Destruction. Borrower shall promptly notify Capital Provider
and the [City/County] if the Improvements or the Property is damaged or destroyed by fire or any
other cause. Upon the occurrence of a casualty, Capital Provider will either apply the insurance
proceeds to the restoration of the Property or repay the outstanding balance of the C-PACE
Financing. Capital Provider shall not have any obligation to make additional C-PACE Advances
upon the occurrence of a casualty. If restoration of the Property is approved by Capital Provider,
Borrower shall immediately proceed with the restoration thereof and shall restore the
Improvements in accordance with the Plans or other similar plans approved by Capital Provider.
If, in Capital Provider’s judgment, the proceeds of insurance are insufficient to complete the
restoration, Borrower shall deposit with Capital Provider such amounts as are necessary, in Capital
Provider’s reasonable judgment, to complete the restoration. Disbursement of insurance proceeds
(plus any supplemental funds provided by Borrower) shall, at Capital Provider’s election (made
by written notice to Borrower), be deposited with Capital Provider and disbursed in Capital
Provider’s reasonable discretion.
Section 4.09. Condemnation. If the Improvements or the Property or any part thereof
are taken by condemnation or subject to an imminent threat of condemnation, Capital Provider’s
obligation to make additional C-PACE Advances shall immediately terminate unless, in Capital
Provider’s sole discretion, the Property and the Improvements can be replaced and restored in a
manner which will enable the Improvements to be functionally and economically utilized and
occupied as originally intended. If Capital Provider determines in its sole discretion that the
Improvements can be so restored, then the rights and obligations of Borrower, Capital Provider
and the [City/County] subsequent to a taking by condemnation or imminent threat thereof and the
disbursement of any condemnation proceeds actually paid to Capital Provider and undisbursed CPACE Advances, shall be the same as described in Section 3.08 with regard to insurance proceeds.
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Section 4.10. Indemnification. Without limitation of any other obligation or liability of
Borrower or any right or remedy of Capital Provider or the [City/County] contained herein,
Borrower agrees to indemnify and hold harmless Capital Provider and the [City/County], as well
as their respective directors, officers, employees, agents, subsidiaries and affiliates (each, an
“Indemnified Party”), from and against all damages, losses, settlement payments, obligations,
liabilities, claims, suits, penalties, assessments, citations, directives, demands, judgments, actions
or causes of action, whether statutorily created or under the common law, including all costs and
expenses (including, without limitation, reasonable fees and disbursements of attorneys, engineers
and consultants) and all other liabilities whatsoever (including, without limitation, liabilities under
any applicable environmental laws, regulations or rules) which shall at any time or times be
incurred, suffered, sustained or required to be paid by any such Indemnified Party (except any of
the foregoing which result from the negligence or willful misconduct of the Indemnified Party) on
account of or in relation to or in any way in connection with any of the arrangements or transactions
contemplated by, associated with or ancillary to this Agreement, or any other documents executed
or delivered in connection herewith or therewith, all as the same may be amended from time to
time, whether or not all or part of the transactions contemplated by, associated with or ancillary to
this Agreement or any such other documents are ultimately consummated, resulting from any
conduct, act or failure to act by Borrower or its affiliates or related parties. In any investigation,
proceeding or litigation, or the preparation therefor, Capital Provider and the [City/County] shall
each select its own counsel and, in addition to the foregoing indemnity, Borrower agrees to pay
promptly the reasonable fees and expenses of such counsel. In the event of the commencement of
any such proceeding or litigation, Borrower shall be entitled to participate in such proceeding or
litigation with counsel of its choice at its own expense; provided that such counsel shall be
reasonably satisfactory to Capital Provider and the [City/County]. This section shall survive the
execution, delivery, performance and repayment of this Agreement and the C-PACE Financing,
and the extinguishment of the C-PACE Lien.
Section 4.11. Further Assurances. Upon request of Capital Provider and/or the
[City/County], Borrower shall provide such additional information and execute such additional
documents as Capital Provider and/or the [City/County] deem reasonably necessary or appropriate
(in their sole discretion) to carry out the purposes of this Agreement, the C-PACE Documents
and/or the Program in relation to the Improvements.
Section 4.12. Assignment of C-PACE Financing and C-PACE Lien.
(a)
Capital Provider shall have the unrestricted right at any time and from time
to time, and without Borrower’s or [City/County]’s consent, to transfer and assign all of its rights
and obligations under the C-PACE Documents to one or more entities, persons, banks or financial
institutions capable of funding the C-PACE Financing. Each assignment by Capital Provider shall
be evidenced by a C-PACE Assignment, together with such other documentation required by
Capital Provider and the assignee, and Borrower shall execute such documents (if any) that Capital
Provider or the assignee deems necessary to effect a transfer. Upon the full execution and
recordation of the C-PACE Assignment, the assignee shall be a successor party to the C-PACE
Documents and shall have all of the rights and obligations of Capital Provider provided herein and
therein, and Capital Provider shall be released from its obligations, effective as of the date of the
C-PACE Assignment.
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(b)
In furtherance of the foregoing, Capital Provider may furnish any
information concerning the Property, Borrower or the Improvements in its possession from time
to time to prospective assignees. Borrower hereby agrees to the release of such information.
(c)
Capital Provider shall cause the C-PACE Assignment to be recorded in the
Clerk’s Office and shall furnish a recorded copy of any C-PACE Assignment to the [City/County].
Section 4.13. Integrity of the Property as a Single Parcel. Borrower shall not, by act
or omission, impair the integrity of the Property as a single, separate, subdivided and zoned taxable
lot or otherwise remove or separate the Improvements from the Property, without the express
written consent of Capital Provider and the [City/County], which consent may be withheld in
Capital Provider’s or the [City/County]’s sole and absolute discretion. If the Property consisted of
multiple parcels as of the Closing Date, Borrower shall not, by act or omission, cause any changes
to such parcels, including but not limited to consolidating the parcels, changing the parcel
boundaries, and/or modifying the tax parcel identification numbers, without the express written
consent of Capital Provider and the [City/County], which consent may be withheld in Capital
Provider’s or the [City/County]’s sole and absolute discretion.
Section 4.14. Transfers; Binding on Future Owners. The sale, transfer, pledge or
hypothecation of the Property or any reorganization or modification of Borrower’s ownership
structure shall be permitted only following the completion of the Improvements construction (as
evidenced by the Completion Certificate), and then only if such transfer is fully subject to the CPACE Financing, the C-PACE Lien and the provisions of the C-PACE Documents. Any and all
transfers of the Property shall be subject automatically to this Agreement and the C-PACE Lien.
All obligations under the C-PACE Documents shall run with the land and shall bind all future
owners and tenants, where applicable, of the Property or any interest therein as if the same were
expressly assumed by such parties. Notwithstanding the foregoing, upon transfer of fee simple title
to or a possessory interest in the Property or any portion thereof to a new owner, Borrower (and
each person or entity who may, from time to time, own fee simple title to or a possessory interest
(other than a leasehold interest for a term) in all or part of the Property) shall cause the new owner
to execute an assignment and assumption of this Agreement, substantially in the form attached
hereto as Exhibit O (“Assignment and Assumption Agreement”) and shall promptly deliver the
fully-executed Assignment and Assumption Agreement to Capital Provider, which Capital
Provider shall cause to be recorded in the Clerk’s Office.
Section 4.15. Exclusivity Covenants; New C-PACE Projects. Borrower shall comply
with and abide by the Exclusivity Covenants as of the Effective Date and during the Term.
Borrower agrees that if, during the Term, Borrower submits an application with respect to a new
C-PACE project, Borrower shall immediately notify Capital Provider and provide to Capital
Provider copies of all application materials and other information reasonably requested by Capital
Provider regarding each new C-PACE project. Capital Provider shall have a period of 30 days
after receipt of notice to elect to provide additional C-PACE financing for each new C-PACE
project. Capital Provider shall exercise this right by providing written notice to Borrower of its
election during such 30-day period. If Capital Provider provides notice of its intent to provide
additional C-PACE financing for a new project, then the Exclusivity Covenants shall apply with
respect to each new project. If Capital Provider does not timely provide notice of its election to
provide additional C-PACE financing for the new C-PACE project, then Capital Provider shall be
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deemed to have waived its rights under this Section 4.15 with respect to such new project only,
but shall retain its rights hereunder for any subsequent new projects during the Term.
ARTICLE V
DEFAULT AND REMEDIES
Section 5.01. Events of Default. The occurrence of any of the following events shall
constitute an “Event of Default” hereunder:
(a)
failure by Borrower to make any payment required under the C-PACE
Documents when due or beyond any applicable cure period, if any (“Delinquency”);
(b)
failure by Borrower to perform or observe any covenant, condition or
agreement to be performed or observed by Borrower under this Agreement (other than a
Delinquency) or any other C-PACE Documents, and such failure continues for 30 days after
written notice thereof to Borrower from Capital Provider;
(c)
Borrower is in default or there exists an Event of Default (as defined in any
of the C-PACE Documents) under any of the C-PACE Documents or any other agreement to which
Borrower is a party;
(d)
any written representation, warranty or disclosure made to Capital Provider
or the [City/County] by Borrower proves to be materially false or misleading as of the date when
made, whether or not such representation or disclosure appears in the C-PACE Documents;
(e)
failure to pay Real Estate Taxes, other taxes or other assessments on the
Property when due and payable;
(f)
failure to commence and diligently pursue construction of and completion
of the Improvements;
(g)
there occurs any event which, in Capital Provider’s reasonable discretion,
has a Material Adverse Effect on: (i) the ability of Borrower to perform any of its obligations
hereunder or under any of the C-PACE Documents; (ii) the business or financial condition of
Borrower; or (iii) the timely repayment of the C-PACE Financing;
(h)
any encumbrance on any portion of the Property is created, which
encumbrance purports to have priority over the C-PACE Lien with the exception of general Real
Estate Tax liens;
(i)
the existence of any liens with respect to the Property, including
mechanics,’ materialmen’s, repairmen’s or other liens that have not been dismissed or bonded
within thirty (30) days;
(j)
there is a material deviation in the Improvements from the Plans without the
prior written consent of Capital Provider, or the appearance of defective workmanship or materials,
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in Capital Provider’s sole discretion, which has not been cured for a period exceeding thirty (30)
days;
(k)
Borrower shall institute or have instituted against it any proceeding or other
action under any existing or future law of any jurisdiction, domestic or foreign, relating to
bankruptcy, insolvency, reorganization, conservatorship, receivership, or relief of debtors, (i)
seeking to adjudicate it bankrupt or insolvent; (ii) seeking liquidation, winding up, reorganization,
arrangement, adjustment, protection, relief, composition of it or its debts or any similar order; or
(iii) seeking entry of an order for relief or appointment of a custodian, receiver, trustee,
conservator, liquidating agent, liquidator, or other official with similar powers, for it or for any
substantial part of its property; and in the case of any such proceeding or other action instituted
against (but not by or with the consent of) such credit party, either (A) such proceeding or action
shall remain undismissed or unstayed for a period of 60 days or more; or (B) any action sought in
such proceedings shall occur. Nothing in this Section 5.01 shall be deemed to be a waiver of any
right which Capital Provider or the [City/County] may have under Sections 506(a), 506(b), 1111(b)
or any other provision of the United States Bankruptcy Code, as may be amended, to file a claim
or submit a ballot to accept or reject a proposed plan of reorganization in any relevant bankruptcy
proceeding for the full amount due to Capital Provider under the C-PACE Documents;
(l)
Borrower commences any legal proceeding against Capital Provider or the
[City/County] seeking to recover damages or other affirmative recovery against Capital Provider
or the [City/County], including any proceeding asserting claims based on any theory of lender
liability; or contests or in any way interferes, directly or indirectly, with (i) any foreclosure action,
other action or proceeding to exercise remedies hereunder; or (ii) any other enforcement of Capital
Provider’s rights, powers, and remedies under any of the C-PACE Documents;
(m)
there is any fraud or material misrepresentation by Borrower made in or in
connection with the C-PACE Financing or C-PACE Documents;
(n)
[INSERT ADDITIONAL EVENTS OF DEFAULT REQUIRED BY
CAPITAL PROVIDER].
(o)
Borrower ceases doing business as a going concern, makes an assignment
for the benefit of creditors, admits in writing its inability to pay its debts as they become due, files
a voluntary petition in bankruptcy, is adjudicated a bankrupt or an insolvent, files a petition seeking
for itself any reorganization, arrangement, composition, readjustment, liquidation, dissolution or
similar arrangement under any present or future statute, law or regulation, or files an answer
admitting the material allegations of a petition filed against it in any such proceeding, consents to
or acquiesces in the appointment of a trustee, receiver, or liquidator of it or of all or any substantial
part of its assets or properties; or
(p)
Borrower attempts to remove, sell, transfer, encumber, part with possession
or sublet the Property, the Improvements or any part thereof without Capital Provider’s prior
written consent.
Section 5.02. Capital Provider Remedies. Upon the occurrence of an Event of Default,
Capital Provider may (but shall not be obligated to), in addition to any other remedies which it
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may have under the C-PACE Act, Ordinance, C-PACE Documents or applicable law, at its option
and without prior demand or notice, take any or all of the following actions:
(a)
If a Delinquency occurs, Capital Provider shall have the remedy provided
in [Section [58.1-3915] of the Code, which includes, among other remedies, Borrower’s payment
to [City/County] (for the benefit of Capital Provider) a penalty equal to [ten percent (10%) of the
unpaid C-PACE Financing and one and one-half percent (1.5%) interest accrued monthly on the
outstanding C-PACE Financing balance]. Following a Delinquency, Capital Provider shall also
have any and all foreclosure and tax sale rights provided in the C-PACE Act, the Ordinance and
Section [58.1-3915.1] of the Code. If any or all of the Property is sold at a tax sale for the failure
to pay Real Estate Taxes, the Property shall remain subject to the obligation to pay the C-PACE
Financing in subsequent years as provided in the C-PACE Act. A failure to repay the C-PACE
Financing is similar to a failure to pay Real Estate Taxes and could ultimately result in a tax
foreclosure upon the Property if a cure is not undertaken by Borrower or a Senior Lender. There
is no right of acceleration with respect to the C-PACE Financing, however Capital Provider shall
have all other rights and remedies at law and in equity. All fees and expenses of the [City/County]
Treasurer in collecting the C-PACE Financing shall be included and paid for by Borrower.
(b)
If a Delinquency occurs, all Parties to this Agreement shall be notified in
accordance with the notice requirements contained in this Agreement.
(c)
If an Event of Default occurs prior to Borrower’s completion of the
Improvements, Capital Provider may immediately terminate any pending disbursement of a CPACE Advance (and Capital Provider shall have no obligation to make any additional C-PACE
Advances) and apply all or any part of any undisbursed C-PACE Advance amounts to any amounts
owing on the C-PACE Financing and/or to any other obligations of Borrower under the C-PACE
Documents.
(d)
If an Event of Default occurs prior to Borrower’s completion of the
Improvements, Capital Provider may enter the Property and complete construction of the
Improvements in accordance with the Plans, with such changes therein as Capital Provider may
from time to time and in its reasonable discretion deem appropriate, all at the risk and expense of
Borrower.
(e)
If any proceedings are instituted by or against Borrower related to the CPACE Financing, Borrower shall pay any and all costs incurred by Capital Provider, including
reasonable attorneys’ fees actually incurred. No remedy contained in this Agreement is intended
to be exclusive of any other remedy stated herein or of any other remedy otherwise available to
Capital Provider at law or in equity. Capital Provider’s failure to exercise any remedy provided
herein shall not constitute a waiver of the right to exercise the same remedy at a later time or in
connection with a subsequent default of Event of Default.
(f)
Capital Provider may exercise any and all remedies available under the CPACE Act, the Ordinance and/or the C-PACE Documents and may exercise any other rights and
remedies available to it at law or in equity.
(d)

All remedies of Capital Provider provided for herein are cumulative.
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Section 5.03. C-PACE Enforceability. If (a) the C-PACE Act, the C-PACE Documents
and/or any material provisions thereof are found by a court of competent jurisdiction to be illegal
or otherwise unenforceable such that the C-PACE Financing and/or C-PACE Lien are not
enforceable or otherwise not collectible in the manner set forth in the C-PACE Act or the C-PACE
Documents for any reason, or (b) an action is brought by any person to have the C-PACE Act, the
C-PACE Documents and/or the C-PACE Lien challenged, nullified or overturned, and during the
pendency of the action, the C-PACE Documents and/or the C-PACE Lien may not be enforceable
or collectible as contemplated under the C-PACE Act, then Borrower (i) shall continue to make
the C-PACE Payments as required under the C-PACE Documents, and (ii) shall execute any and
all documentation necessary to perfect and enforce the C-PACE Documents and the C-PACE Lien
as may be required by Capital Provider or the [City/County].
ARTICLE VI
MISCELLANEOUS
Section 6.01. No Waiver. No waiver of any default or breach by Borrower hereunder
shall be implied from any failure by Capital Provider or the [City/County] to take action on account
of such default if such default persists or is repeated, and no express waiver shall affect any default
other than the default specified in the waiver. Waivers of any covenant, term or condition
contained herein shall not be construed as a waiver of any subsequent breach of the same covenant,
term or condition.
Section 6.02. Successors and Assigns. This Agreement is binding upon and made for the
benefit of Borrower, Capital Provider, the [City/County], and their successors and/or permitted
assigns, and no other person or persons shall have any right of action hereunder.
Section 6.03. Notices. All notices or other communications hereunder shall be in writing,
addressed as set forth below (or at such other address as shall be specified by like notice), and
delivered by any of the following methods: (a) by hand, (b) by certified mail (return receipt
requested, postage pre-paid), (c) by nationally-recognized, overnight commercial courier, or (d)
by e-mail (with read-receipt confirmation of transmission). Notices shall be deemed to have been
duly given as follows: (i) if delivered by hand, on the date of delivery; (ii) if delivered by certified
mail, on the date of delivery; (iii) if delivered by overnight courier, on the next Business Day after
the notice is deposited with the overnight courier; or (iv) if delivered by e-mail, on the date sent
(if sent during normal business hours of recipient), or on the next Business Day (if sent after normal
business hours of recipient), provided, however, that an email shall be deemed to have been
received when sending party receives a delivery-receipt confirmation of transmission, regardless
of normal business hours of recipient:
To Capital Provider:

_________________________
_________________________
_________________________
Attn: ____________, _______________
E-mail: _________________
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To the [City/County]:

_________________________
_________________________
_________________________
Attn: ____________, _______________
E-mail: _________________

To Borrower:

_________________________
_________________________
_________________________
Attn: ____________, _______________
E-mail: _________________

If notice is tendered under the terms of this Agreement and is refused by the intended recipient of
the notice, the notice shall nonetheless be considered to have been received and shall be effective
as provided in this Section 6.03. The giving of any notice required hereunder may be waived in
writing by the Party entitled to receive such notice. Failure or delay in delivering copies of any
notice to persons designated to receive copies shall in no way adversely affect the effectiveness of
such notice to the Parties. The addresses of any Party may be changed by notice to the other Parties
given in the same manner as provided above.
Section 6.04. Captions. The headings or captions in this Agreement are for convenience
only and shall not affect the meaning or interpretation of any provision of this Agreement.
Section 6.05. Amendments. No amendment, modification, termination or waiver of any
provisions of this Agreement shall be effective unless in writing and signed by all of the Parties.
Section 6.06. Governing Law. This Agreement shall be governed by and construed in
accordance with the laws of Virginia.
Section 6.07. WAIVER OF JURY TRIAL.
THE BORROWER HEREBY
IRREVOCABLY WAIVES ITS RIGHTS TO TRIAL BY JURY IN ANY ACTION ARISING
OUT OF OR RELATING TO THE C-PACE FINANCING, THIS AGREEMENT OR ANY
TRANSACTION DOCUMENT, OR THE TRANSACTIONS CONTEMPLATED THEREBY.
Section 6.08. Jurisdiction. Borrower agrees that the execution of this Agreement and the
other C-PACE Documents, and the performance of its obligations hereunder and thereunder, shall
be deemed to have a Virginia situs, and Borrower agrees to submit to the personal jurisdiction of
the federal or state courts of Virginia with respect to any action that Capital Provider, the
[City/County], or their respective successors or assigns, may commence hereunder or thereunder.
Accordingly, Borrower hereby specifically and irrevocably consents to the jurisdiction of the
federal or state courts of Virginia with respect to all matters concerning this Agreement or any of
the other C-PACE Documents, or the enforcement thereof. Any such action shall be brought in
the [city/county or federal district] in which the Property is located.

28

Section 6.09. No Waiver of Governmental Immunity. Nothing in this Agreement shall
be construed to waive, limit, or otherwise modify any governmental immunity that may be
available by law to the [City/County], its officials, employees, contractors, or agents, or any other
person acting on behalf of the [City/County] and, in particular, governmental immunity afforded
or available pursuant to Virginia law.
Section 6.10. Survival. The C-PACE Documents and the provisions thereof shall survive
Closing and shall be enforceable against the Parties until the C-PACE Financing and all amounts
due and owing in connection with the C-PACE Financing have been paid in full, as evidenced by
the recordation of the termination of the C-PACE Memorandum.
Section 6.11. Virginia FOIA. Borrower understands and agrees that all data created,
collected, received, stored, used, maintained or disseminated by the [City/County]in connection with
the Program, including that related to Borrower’s use of the C-PACE Financing funds, may be subject
to the [Virginia Freedom of Information Act]
Section 6.12. Power of Attorney. For the purposes of carrying out the provisions of this
Agreement, Borrower hereby irrevocably constitutes and appoints Capital Provider and any of its
officers, agents or designees, each with full power of substitution, as Borrower’s true and lawful
attorneys-in-fact (which appointment is coupled with an interest, cannot be revoked prior to
payment in full of the C-PACE Financing and all sums secured by the C-PACE Lien and the CPACE Documents and shall not terminate upon the disability, termination or dissolution of
Borrower), in its name or otherwise, and at Borrower’s expense, and authorizes any of them to
perform any act described in the C-PACE Documents and to take any and all actions necessary
and incidental thereto on behalf of Borrower and to execute such instruments or documents in its
name or in the name of Borrower necessary or incidental to the realization or Capital Provider’s
rights under the C-PACE Documents. Borrower recognizes and agrees that the power of attorney
granted pursuant to this Section 6.11 is coupled with an interest and is not revocable until the
termination of this Agreement in accordance with its terms, at which time the power of attorney
shall automatically terminate. Borrower ratifies and confirms all actions taken by Capital Provider
or its agents pursuant to this power of attorney in accordance herewith.
Section 6.13. Schedules and Exhibits. The following schedules and exhibits are attached
hereto and incorporated herein as if fully set forth in this Agreement:
Schedule I Schedule II -

Financing Schedule
C-PACE Advance Schedule

Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I

Property Description
Form of C-PACE Memorandum
Form of Completion Certificate
Form of C-PACE Amendment
Form of C-PACE Assignment
Form of Lender Consent
Form of C-PACE Note
Form of Lien Waiver
Form of Final Lien Waiver

-
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Exhibit J
Exhibit K
Exhibit L
Exhibit M
Exhibit N

- Form of PACE Confirmation
- Permitted Exceptions
- Form of Disbursement Memorandum
- Confession of Judgment
- Miscellaneous Waivers

{THE REMAINDER OF THIS PAGE HAS BEEN INTENTIONALLY LEFT BLANK.
SIGNATURES APPEAR ON THE FOLLOWING PAGES.}
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IN WITNESS WHEREOF, Borrower, Capital Provider and the [City/County] have
executed this Agreement as of the Effective Date by and through their duly authorized
representatives.
[CITY/COUNTY]

By:
Name:
Title:

COMMONWEALTH OF VIRGINIA
CITY/COUNTY OF _____________
The foregoing instrument was acknowledged before me this _____ day of ___________,
20___, by ____________________________, as _____________________________________
of the [City/County] of ___________________, Virginia.
Witness my hand and official seal.
_______________________________________
Notary Public
My commission expires: ________________________
Registration No.: ________________________

[[City/County]’s Signature Page to C-PACE Assessment and Financing Agreement]

IN WITNESS WHEREOF, Borrower, Capital Provider and the [City/County] have
executed this Agreement as of the Effective Date by and through their duly authorized
representatives.

[CAPITAL PROVIDER]

By:
Name:
Title:

STATE OF ________________
CITY/COUNTY OF _____________
The foregoing instrument was acknowledged before me this _____ day of ___________,
20___, by ____________________________, as _____________________________________
of the _____________________________________.
Witness my hand and official seal.
_______________________________________
Notary Public
My commission expires: ________________________
Registration No.: ________________________

[Capital Provider’s Signature Page to C-PACE Assessment and Financing Agreement]

IN WITNESS WHEREOF, Borrower, Capital Provider and the [City/County] have
executed this Agreement as of the Effective Date by and through their duly authorized
representatives.

[INSERT NAME OF BORROWER]

By:
Name:
Title

STATE OF ________________
CITY/COUNTY OF _____________
The foregoing instrument was acknowledged before me this _____ day of ___________,
20___, by ____________________________, as _____________________________________
of the _____________________________________.
Witness my hand and official seal.
_______________________________________
Notary Public
My commission expires: ________________________
Registration No.: ________________________

[Borrower’s Signature Page to C-PACE Assessment and Financing Agreement]

SCHEDULE I
C-PACE FINANCING SCHEDULE
[PENDING]
1.

Failure to Complete Fee:
[TBD]

2.

Improvements:
The
Improvements
are
[_______________________].

generally

Schedule I-1

described

as

follows:

SCHEDULE II
C-PACE ADVANCE SCHEDULE

Schedule II-1

EXHIBIT A
PROPERTY DESCRIPTION

Exhibit A-1

EXHIBIT B
FORM OF C-PACE MEMORANDUM

Exhibit B-1

EXHIBIT C
FORM OF COMPLETION CERTIFICATE

Exhibit C-1

EXHIBIT D
FORM OF C-PACE AMENDMENT

Exhibit D-1

EXHIBIT E
FORM OF C-PACE ASSIGNMENT

Exhibit E-1

EXHIBIT F
FORM OF LENDER CONSENT

Exhibit F-1

EXHIBIT G
FORM OF C-PACE NOTE

Exhibit G-1

EXHIBIT H
FORM OF LIEN WAIVER

Exhibit H-1

EXHIBIT I
FORM OF FINAL LIEN WAIVER

Exhibit I-1

EXHIBIT J
FORM OF PACE CONFIRMATION

Exhibit J-1

EXHIBIT K
PERMITTED EXCEPTIONS

Exhibit J-1

EXHIBIT L
FORM OF DISBURSEMENT MEMORANDUM

8771303.12 042951.00001

Exhibit J-1

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-

SECOND:
RE:

Adopting Fees for the C-PACE Program

ACTION:

APPROVED: Ayes: 0; Nays: 0

City Council adopted an ordinance creating a program for financing clean energy improvements, known
as “C-PACE,” Ordinance 18-__, at its regular meeting on November 13, 2018.
The ordinance will facilitate loans from private Capital Providers for the acquisition and installation of
clean energy, energy efficiency, and water efficiency improvements to existing and new buildings and
structures. The loans are secured by a voluntary special assessment lien placed on the real estate on which
the improvements are constructed, and the Treasurer bills, collects, and enforces the special assessment
lien.
C-PACE will require considerable administrative review of loan applications in addition to the services of
the Treasurer’s office for billing, collecting, and remitting payments, and for the enforcement of the
voluntary special assessment lien.
All of the costs incidental to financing, administration, and collection of C-PACE loans are required to
be borne by the Borrower. C-PACE is intended to be self-financed through fees that are designed to
cover the costs to design and administer the program, including the compensation of any third-party
administrator. The ordinance states that the City Manager shall collect a non-refundable program
application fee from the Borrower upon receipt of an application for C-PACE funding. In addition, the
City shall impose a fixed fee to be collected with each loan payment. The ordinance provides that these
fees shall be established by City Council by resolution from time to time.
Application review will require significant City resources, including such tasks as the review of property
title commitments, review of proposed Qualifying Improvements, and review of loan terms for
conformance to the C-PACE underwriting and program requirements.
City Council estimates that a program application fee of 0.5% of the C-PACE loan amount, up to $10,000,
will be sufficient to cover costs associated with reviewing C-PACE loan applications, and that a flat fee
of $250/billing cycle for loans up to $100,000, and a flat fee of $500/billing cycle for loans above $100,000,
is sufficient to cover costs associated with the Treasurer’s services of billing, collecting, and remitting
payments.
Therefore, the City Council hereby resolves that:
•

The program application fee for C-PACE loan applications shall be 0.5% of the C-PACE
loan amount, up to $10,000;

•

The fee for billing, collecting, and remitting payments shall be $250 per billing cycle for
loans up to $100,000 and $500 per billing cycle for loans above $100,000.

•

The City Manager shall advise City Council from time to time if he recommends
adjustments in these fees, in light of the City’s actual costs of program administration.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

Date
Resolution 1xPage 2

***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 1x- , adopted at a meeting of the City Council held Date, 201x, at which a quorum was present and
voted.

Tonya B. Lacey, CMC
Clerk of Council

ITEM #8A

TO:
FROM:
RE:
DATE:

Timothy J. Baroody, City Manager
Erik F. Nelson, Transportation Administrator
Deidre G. Jett, Budget Manager
Resolution Amending the Fiscal Year (FY) 2019 Budget in the Public Works Capital
Fund for the Virginia Central Railway Trail Bridge Project
October 30, 2018 (for the November 13th Meeting)

ISSUE
Shall the City Council approve an FY 2019 budget amendment appropriating $140,000 in the Public
Works Capital Fund and recognizing $140,000 in revenue from the Virginia Department of Transportation (VDOT)?
RECOMMENDATION
Staff recommends adoption of the attached resolution on second reading. The first reading was
unanimously approved on October 23, 2018.
BACKGROUND
The Virginia Central Railway (VCR) Trail extends from downtown Fredericksburg to a trailhead
near the Idlewild neighborhood. That distance is 2.7 miles. The trail is a ten-foot wide asphalt surface, constructed along a historic railway bed. Another 0.64 miles of the old railway bed extends beyond the Idlewild trailhead to the West City Limits at I-95. At present, that area is not readily accessible because there is no bridge across Hazel Run. This project will place a bridge across this waterway and open the western-most section of the Virginia Central Railway within the City to recreational use.
The historic Virginia Central Railway connected Fredericksburg to the Town of Orange, 30 miles to
the west. Regional and jurisdictional planners envision having a bicycle/pedestrian trail along this
entire route, for both transportation and recreation. This project will open all of the historic railway
located within the City to public enjoyment.
The City has obtained funding through the Virginia Department of Transportation to design and install a bridge.
FISCAL IMPACT
The total estimated cost of the VCR Trail Birdge is $160,000. The FY 2018 Adopted Budget appropriated $20,000 for engineering services related to this project. The FY 2019 – FY 2024 Capital Improvement Plan, which was adopted on May 8, 2018, included $140,000 of funding in FY 2020 for
construction. However, since that time, the VDOT funding for construction has been advanced.

Memorandum: FY19 Budget Amendment VCR Trail Bridge – 2nd Read
October 30, 2018
Page 2 of 2

The resolution will increase the appropriation in the Public Works Capital Fund (Fund 302) by
$140,000 and recognize additional VDOT revenues. No additional City funding is required. The
total estimate for the project remains $160,000.
Cc:

Mark Whitley, Assistant City Manager
Doug Fawcett, Assistant City Manager
Robyn Shugart, Director of Finance

Attachment:

Resolution

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-xx

SECOND:
RE:

Approving a Fiscal Year (FY) 2019 Budget Amendment Appropriating Funds
in the Public Works Fund for Improvements to the Virginia Central Railway
Trail Bridge

ACTION:

APPROVED: Ayes: 0; Nays: 0

FIRST READ: October 23, 2018___ ____ SECOND READ:
The Virginia Central Railway (VCR) Trail extends from downtown Fredericksburg to a trailhead near
the Idlewild neighborhood. That distance is 2.7 miles. The trail is a ten-foot wide asphalt surface,
constructed along a historic railway bed. Another 0.64 miles of the old railway bed extends beyond
the Idlewild trailhead to the West City Limits at I-95. At present, that area is not readily accessible
because there is no bridge across Hazel Run.
The City has obtained funding through the Virginia Department of Transportation to design and
install a bridge. The FY 2018 Adopted Budget appropriated $20,000 for engineering services related
to the placement of a bridge across Hazel Run. The FY 2019 – FY 2024 Capital Improvement Plan,
which was adopted on May 8, 2018, included $140,000 of funding in FY 2020 for construction.
Funds are available in FY 2019 to complete the bridge placement thereby opening all of the historic
railway located within the City to public enjoyment.
The City Council wishes to proceed with the advancement of the project and to finance the project
with revenues from the Virginia Department of Transportation.
Therefore, the City Council hereby resolves that the FY 2019 Budget be amended to include the
following appropriations and authorizes the following expenditures in the Public Works Fund:
PUBLIC WORKS FUND
Source
OTHER CATEGORICAL AID
3-302-024040-0193
Department Total:

VCR Trail Bridge #109574

Total Source:
Use
VCR BRIDGE TRAIL
4-302-094235-3170
Department Total:
Total Use:

Construction Contracts

$
$

140,000
140,000

$

140,000

$
$

140,000
140,000

$

140,000

October 30, 2018
Resolution 18-xx
Page 2

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting

************

Clerk’s Certificate
I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is
a true copy of Resolution No. 18- duly adopted the City Council meeting held , 2018 at which a quorum was
present and voted.
________________________________________________

Tonya B. Lacey, CMC
Clerk of Council

ITEM #8B

MEMORANDUM
TO:
FROM:
DATE:
RE:

Timothy J. Baroody, City Manager
Susanna Finn, Community Development Planner
November 6, 2018 (for November 13 meeting)
Extending the time for Planning Commission review of the proposed Small Area 6
Plan amendment to the Comprehensive Plan.

ISSUE
Should the City Council grant the Planning Commission additional time to review the proposed Small
Area 6 Comprehensive Plan amendments?
RECOMMENDATION
Approve the resolution granting the Planning Commission an additional 30 days of review for the
proposed amendments.
BACKGROUND

On August 14, 2018, the Council referred the draft amendments for the Area 6 Small Area Plan
Comprehensive Plan Amendments to the Fredericksburg Planning Commission for public hearing
and recommendation. The Planning Commission has since held the public hearing and discussed the
amendments at its September and October meetings. At its meeting on October 24, 2018, the Planning
Commission adopted a motion requesting an additional 30 days for consideration of the proposed
amendment given the complexity of the document.
If the resolution is approved the amendments will remain under review of the Planning Commission
through their December 12 meeting and will then return the City Council for public hearing and
Action.
Attachments:
Resolution

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-

SECOND:
RE:

Extending the Time for Planning Commission Review of the Proposed Small
Area 6 Plan Amendment to the Comprehensive Plan

ACTION:

APPROVED: Ayes: 0; Nays: 0

City Council adopted Resolution 18-70 at its regular meeting on August 14, 2018, initiating an
amendment to the 2015 Comprehensive Plan to amend Chapter 11, “Planning Areas,” to adopt a
new small area plan for Planning Area 6.
The resolution referred the draft amendments to the Fredericksburg Planning Commission for public
hearing and recommendation within 90 days.
At its meeting on October 24, 2018, the Planning Commission adopted a motion requesting
additional time for consideration of the proposed amendments.
The Planning Commission’s request is reasonable in light of the complexity of the proposed
amendments.
Therefore, the City Council hereby resolves that:
•

The time for Planning Commission for public hearing and recommendation of the
proposed Small Area 6 Plan amendment to the Comprehensive Plan is extended to
December 14, 2018.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy of
Resolution No. 18- , adopted at a meeting of the City Council held Date, 2018, at which a quorum was present
and voted.

Tonya B. Lacey, CMC
Clerk of Council

Minutes
Board of Zoning Appeals
January 22, 2018
Council Chambers, City Hall
Fredericksburg, Virginia
MEMBERS PRESENT
Jay Jarrell III, Vice Chair
Helen P. Ross
Matthew Muggeridge
Frank Reyes
Tom O’Toole (alternate)

MEMBERS ABSENT
Beatrice Paolucci, Chair

STAFF
Mike Craig, Zoning
Administrator
Camilla Jacobs, Secretary

Mr. Jarrell called the meeting to order at 4:30 p.m.
OPENING REMARKS

Mike Craig, Zoning Administrator, announced the appointment of Tom O’Toole to serve as an
alternate to the Board of Zoning Appeals. Beatrice Paolucci has resigned from her position with the
BZA. She was also a member of the Social Services Board and is not permitted to serve on more than
one Board. The BZA will need to elect officers, as there is no longer a Chair.
It will be necessary to elect officers.
APPROVAL OF AGENDA

Mr. Muggeridge made a recommendation to first approve the agenda and to determine that a quorum
is present prior to the election of officers. Mr. Muggeridge made a motion to approve as
recommended. Ms. Ross seconded. The motion carried unanimously.
Mr. Jarrell determined that a quorum was present.
ELECTION OF OFFICERS

Mr. Jarrell called for nominations for Chair and Vice Chair positions.
Ms. Ross made a motion to nominate Mr. Frank Reyes for the position of Vice Chair. Tom O’Toole
seconded. The motion carried unanimously.
Ms. Ross made a motion to nominate Mr. Jay Jarrell for the position of Chair. Mr. O’Toole seconded.
The motion passed unanimously.
PUBLIC NOTICE REQUIRMENTS

Mike Craig stated that public notice requirements had been met.
1

DISCLOSURE OF EX PARTE COMMUNICATIONS

Mr. Jarrell asked if any Board member had engaged in exparte communications on any item before
the Board. No one indicated they had participated in any exparte communications.
DISCLOSURE OF CONFLICTS OF INTEREST

Mr. Jarrell asked if any Board member had any conflicts of interest on any item before the Board. No
one indicated that they had any conflicts of interest.

APPLICATIONS
VAR 2017- 03 Dreamland, LLC (Owner) requests a variance to the height requirements at
1709 Caroline Street (GPIN 7789-08-2108) in the Commercial Highway Zoning District. § 72-31.5B of
the City’s UnUled Development Ordinance states that multi-family buildings in the R-12, Residential
Zoning District shall be a maximum of50 feet; the requested variance wouldpermit a 58foot tall
multifamily building. Multi-family residential use in the Commercial Highway Zoning District is
regulated by the Residential 12 dimensional standards. The property is within the Old and Historic
Fredericksburg Overlay District and the Floodplain Overlay District. The property currently contains
the historic VEPCO power plant structure but it and the rest of the property are vacant.
-

Presentation by Staff

Mr. Craig, Zoning Administrator, presented the staff report and power point.
The applicants were present and expressed their reasons for requesting the height variance. Mr.
Leming distributed real estate listings showing ceiling I price points and documents outlining three
court cases. A petition was also submitted by residents of the City who were in favor of the variance
request, not necessarily the project, but the variance.
Mr. Clark Leming presented to the BZA and explained their request for the height variance. He
explained their hardship due to the physical condition of the property. They are seeking to determine
the location and size of the building. Mr. Leming expressed that the City Council, through ordinances
and the BZA, through variances, are the only two entities that can regulate height, not the ARB. Mr.
Leming reviewed the development scheme and the various challenges the property presents.
Mr. Bruce Reece, Legacy Engineering presented to the BZA and reviewed the City’s analysis
regarding the various building location site options presented by Mike Craig.
Mr. Reece commented that building site # 1, is a viable site, but there are concerns with the soils
under the building, the tunnel under Caroline Street (they want to preserve for future use) and all
elements into building site # 1. The applicant would need to add an additional building resulting in
the need to have 2 construction sites in order to fit all the elements in the building site #2 space. That
would potentially raise the cost between 2 and 7 million dollars.
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Mr. Reece commented that building site #2 is the ideal location that would accommodate the
construction of the 23 units. They would prefer to make that building bigger, but then it would intrude
into the floodway and the RPA. It would require the applicant to remove a floor of approximately
14,000 square feet resulting in the need of another 14,000 sqft. of buildable area. Mr. Reece said he’s
only able to gain an additional 6,000 sqft. Mr. Reece doesn’t recommend that the power plant be used
for residential housing development.
Mr. Leming commented that the top floor of the power plant could be used for residential, there are
issues with not having multiple entrances or elevators for residential use. Mr. Leming expressed that
the applicant has plans that include a multi-story restaurant and maybe a tech center or other use on
the top floor. For a by-right use, the applicant isn’t required to build another building on the property,
which is what a variance is for. Mr. Leming rejects the two conditions.
PUBLIC COMMENT
Mike Skidmore, owner La Casa Realty, 111 Hunt Lane. Mr. Skidmore presented costs of
comparable properties in the area, not to support or justify any particular dollar amount or square
footage but wanting to compare apples to apples of like properties. He suggested .79 per square foot,
month to month rent, square footage to square footage ratio used to suggest the various properties that
the applicant will be in competition with. He provided handouts to the BZA Members. He spoke
neither for nor against the project, but was asked to provide information.
Max Brock, 1701 Caroline Street. Mr. Brock spoke against the project.
Christy Poux, Silk Mill Retreat, 1711 Princess Anne Street. Spoke in favor of this project.

An email received on January 22, 2018 was distributed to BZA Members via email earlier in the day
and hard copies were provided at the beginning of the meeting.
Mr. Jarrell closed the Public Hearing and waived the by-laws to allow the BZA members to directly
question the applicant.
Board Comments & Questions
The Board of Zoning Appeals (BZA) discussed the application and asked questions to staff and the
applicant.
Mr. Reyes inquired about the height of the applicants’ proposed variance with relation of the height
of the elevation from Caroline Street. Mr. Reece commented that from Caroline Street, the building
would be approximately 48 feet in height.
Mr. Muggeridge asked for clarification regarding Mr. Leming’s use of “by-right”, and the question
of more units or fewer units, and not a question of whether or not you can have residential property.
The case study presented was an example of whether there was a restaurant or no restaurant, not the
size of the restaurant. As Mr. Muggeridge under stands it, by-right, there can be a number of
residential units, up to 23.
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Mr. Leming commented that the commercial use wouldn’t be subject to a density but if there were a
by-right commercial use to have a restaurant of a certain size then we might have apples to apples.
Residential is a by-right use in the Commercial Highway District, but it has a by-right density. Mr.
Leming feels this is as much by-right as anything else listed in the zoning ordinance, the applicant
should be able to have 23 units. Under the circumstances of hardship and unreasonable restrictions
the applicant is asking for an 8 foot variance so that they can obtain his by-right residential use, which
is 23 units, not just residence or no residence.
Mr. Muggeridge asked if the applicant has a right to the 23 units in this situation. Mr. Leming says
yes, the applicant has already had to cut the number of units down because of the floodway. In this
context there is a way for the applicant to obtain his by-right use and it goes directly to the physical
condition of the property and the only thing preventing the applicant from doing this is not having the
height to build this project. Mr. Leming commented that by-right use is a sound justification for
supporting this and the engineer has determined this is the best location.
Mr. Muggeridge asked about square footage vs. cubic footage and the correlation between the added
value and higher ceilings in loft apartments. Mr. Muggeridge asked about the variance exceeding the
limit. The applicant shouldn’t be made to build two buildings. Mr. Leming said the height variance
isn’t going to affect any or pose any detriment to any other property. Mr. Muggeridge clarified that
this building, if it were 8 feet shorter, it would be approved where it is located.
Mr. Jarrell agrees with Mr. Leming that he doesn’t know of another piece of property in the City that
is constricted more by regulations and easements than this property is. We should be thankful to the
applicant for trying to do anything with this property. Easements, setbacks, steep slopes, and a canal
through the property are all restrictions that Mr. Jarrell sees as posing a hardship.
Mr. Jarrell asked Kathleen Dooley, City Attorney, if the BZA is allowed to impose the conditions
staff has requested. Ms. Dooley said yes, with respect to the character of the development, it is the
purview of the ARB and that would go to the first condition that staff recommended. Mr. Leming
stated that the ARB has no purview over the height of a structure but that is incorrect. Ms. Dooley
commented that the HFD regulations are an overlay in our zoning district and they specifically state
that where they are more restrictive than the underlying zoning, then the HFD, or the more restrictive
regulation, prevails. Ms. Dooley gave an example of a person who may have a right to build an up to
fifty foot structure on their property but if that fifty feet isn’t architecturally compatible with the
historic structures in the vicinity, then the ARB may impose a more restrictive height limitation on
the property.
Mr. Jarrell wanted clarification on if the BZA can impose that condition at all and does the BZA have
the authority to establish a timeline. Ms. Dooley commented that it’s inherent in the BZA’s ability to
issue the variance at all and would be very helpful in this case. She commented any permit can have
an expiration period and she currently is in court arguing about whether an approval in 1972 still
constitutes a vested right today in 2018. In order to avoid that type of confusion in the future she
suggested it would be helpful and it’s inherent in the board’s authority to grant the variance at all, if
there were some sort of sunset on the permit. She commented that the other condition goes to the
character of the structure that is in the statute.
Mr. Muggeridge asked where the conditions were laid out. Mr. Craig referenced the Staff Report,
page 7. There are two proposed conditions listed if they were to approve the variance.
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Mr. Jarrell asked Mr. Leming if the BZA were to grant the variance would the applicant be in a
position to stipulate that the elevation would comply with exhibit B. Mr. Leming said that could be a
condition the BZA could impose.
Mr. Jarrell commented that moving forward the ARB could approve or deny it, whatever the action
they would want to take.
Ms. Dooley commented that it’s important to include the condition in the variance if the board grants
it. She doesn’t think that the application merits the grant of the variance but in order to make it
perfectly clear, that the ARB retains full authority, it would need to be a condition of the variance
because it will not be clear otherwise.
Mr. Jarrell questioned whether the BZA was changing the zoning ordinance height of this building.
He commented that the ARE isn’t bound by the normal zoning ordinance height, they wouldn’t be
bound by this zoning ordinance height. Ms. Dooley commented that it would be very important to
include that condition in any grant of the variance because it is already contested as to whether or not
the ARB would be bound by this decision.
Ms. Ross understands the applicant and his team have tried to work with the City and work within
the limitations of the property in question with the setbacks that are established and the BZA already
denied the variance last November. Ms. Ross commented that knowing what the developer wants to
do, with a height differential of another 8 feet, as shown in exhibit B, she finds this could be a viable
option project for this parcel with the understanding that the applicant has many discretionary hurdles
with other commissions and boards that are going to need to grant permissions and permits. She
appreciates the work the applicant has put in to make changes and she would probably vote in favor
of the granting of the variance.
Mr. O’Toole comments are inaudible. He asked if the BZA grants the variance does the ARB still
have control. If the BZA approve the variance, it doesn’t mean the applicant has the right to build it,
it would still need to go through the ARB?
Ms. Dooley wanted to make clear, if the BZA grants the variance it should be stated clearly that it is
still subject to the ARB’s review as they administer an overlay zoning district. She reminded the BZA
when the HFD conditions or regulations are more restrictive than the underlying zoning district than
the HFD restrictions apply. In reviewing Exhibit B, in the staff report, she noted it looks to be squarely
in the purview of the ARB to review. It is very important that if the BZA grants the variance the board
should be very clear that it’s conditioned upon ARE review and approval of the final architecture.
Ms. Dooley voiced her concern that the applicant would go to the ARE and convey that the BZA’s
authority to do anything lower than 58 feet had been decided and is final by the BZA. She would like
to see the ARB retain the authority to work with the landowner to get an architecturally compatible
structure.
Mr. Jarrell asked to clarify that the BZA has no jurisdiction over the ARB, the BZA isn’t handling an
appeal with the ARE and there is no jurisdiction to tie their hands what so ever. The City Attorney
commented that the granting of a variance is a significant affirmative governmental act that would
constitute a finding by the BZA that without this variance the property can’t be developed. If she
5

were the applicant she would tell the ARB the height is a settled matter and the ARB doesn’t have
any authority to look at an application in respect with height. Ms. Dooley reiterated that if this is the
boards understanding then she would like it to be clearly stated in the variance and it is statutorily
authorized because it goes directly to the character of the development. Mr. Jarrell understood her
argument.
Mr. Jarrell would like to reword and / or spell out our intent, “subject to ARB approval”.
He feels the three year time period is short and feels a five year period is more appropriate.
After discussion, Mr. O’Toole made a motion to approve Mr. Leming’s record of decision to include
extending the time period of three years to five years.
Mr. Jarrell clarified that this variance is subject to the project being approved by the ARB. The BZA’s
decision is granting the ARB to give the applicant the options of the height.
Ms. Ross seconded the motion. The motion to Approve was passed 4- 1.
Mr. Jarrell proposed the following wording: The grant ofthe variance is for a height ofup to 58 feet,
subject to the ARB ‘s issuance ofa CertUicate ofAppropriateness which may address the height ofthe
building.
REVIEW OF MINUTES

Ms. Ross made a motion to approve the meeting minutes from December 18, 2017 as presented. Mr.
Reyes seconded. Motion carried unanimously.
STAFF I BOARD COMMENTS
A. Discussion on process of asking and answering questions via the Chair and the general public.
ADJOURNMENT
Mr. Reyes made a motion to adjourn. Mr. Muggeridge seconded.
Meeting adjourned at 5:56 p.m.

Jay Jarrell III, Chair
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Mr. Jarrell asked to clarify that the BZA has no jurisdiction over the ARB, the BZA isn't handling
an appeal with the ARB and there is no jurisdiction to tie their hands what so ever. The City
Attorney commented that the granting of a variance is a significant affirmative governmental act
that would constitute a finding by the BZA that without this variance the property can't be
developed. If she were the applicant she would tell the ARB the height is a settled matter and the
ARB doesn't have any authority to look at an application in respect with height. Ms. Dooley
reiterated that if this is the boards understanding then she would like it to be clearly stated in the
variance and it is statutorily authorized because it goes directly to the character of the development.
Mr. Jarrell understood her argument.
Mr. Jarrell would like to reword and / or spell out our intent, "subject to ARB approval".
He feels the three year time period is short and feels a five year period is more appropriate.
After discussion, Mr. O'Toole made a motion to approve Mr. Leming's record of decision to
include extending the time period of three years to five years.
Mr. Jarrell clarified that this variance is subject to the project being approved by the ARB. The
BZA's decision is granting the ARB to give the applicant the options of the height.
Ms. Ross seconded the motion. The motion to Approve was passed 4- 1.
Mr. Jarrell proposed the following wording: The grant of the variance is for a height of up to 58
feet, subject to the ARB's issuance of a Certificate of Appropriateness which may address the height
of the building.
REVIEW OF MINUTES
Ms. Ross made a motion to approve the meeting minutes from December 18, 2017 as presented.
Mr. Reyes seconded. Motion carried unanimously.
STAFF / BOARD COMMENTS
A. Discussion on process of asking and answering questions via the Chair and the general
public.
ADJOURNMENT
Mr. Reyes made a motion to adjourn. Mr. Muggeridge seconded.
Meeting adjourned at 5:56 p.m.

Jay Jarrell III, Chair

Fredericksburg Board of Zoning Appeals
Record of Decision Variance 2017-03

—

Dreamland, LLC

The Fredericksburg Board of Zoning Appeals heard Dreamland, LLC’s (“Dreamland”)
application for a variance from the fifty (50) foot building height limitation of City Code § 7232.4(c)(1) and 72-31.5(B) to accommodate the location of a proposed multifamily residential
apartment building, at its meeting on January 22, 2018. Upon consideration of the record as a
whole, the Board of Zoning Appeals adopts this Record of Decision approving the application.
Findings of Fact

A.
The subject parcel consists of approximately 3.931 acres of land, zoned CH
Commercial, Highway, and is shown on the City’s GIS records as GPIN 7789-08-2108 (the
“Property”).
The Property is encumbered by unique site conditions and situations which include
B.
but are not limited to:
The Property lies almost entirely within the one hundred year Floodplain, and the
1.
vast majority of the Property lies within the Floodway Area in Zone AE (the “Floodway”), as
mapped by the Federal Emergency Management Agency (“FEMA”) Firm Map dated September
19, 2007.
2.
The Property is burdened by a pump station site acquired by the City which is
located in the center of the Property (GP1N7789-08-1 198).
3.
The City has acquired multiple permanent stormwater, water and sewer
easements, and multiple pump station Operation and Maintenance (“O&M”) easements on the
Property as shown on the “Exhibit Showing Mill District River Lofts,” by Legacy Engineering,
submitted as part of the Variance Application (the “Exhibit”).
—

4.
The City possesses a 20 foot scenic easement on the Property along the
Rappahannock River.
5.

The historic Old Vepco Power Station is located on the Property.

6.
The topography of the Property varies widely, and features steep slopes that
exceed 40% in some areas.
C.
Dreamland purchased the Property in an arm’s length transaction from C&G
Properties L.C. by deed dated April 17, 2014, and recorded in the City’s land records as instrument
number 20 14-706. The Property conditions set forth in paragraph (B) above existed at the time
Dreamland acquired the Property.

D.
Dreamland seeks to develop a three level, twenty-three (23) unit “River Loft”
apartment complex with appropriate surface and subsurface parking on the Property as part of an
integrated mixed use project which will also feature the redevelopment of the historic Old Vepco
Power Station as a by-right “Power Plant Restaurant.” The River Lofts and Power Plant
Restaurant will share parking facilities and will be connected by pedestrian walkways.
E.
Property.

The proposed 23 unit River Loft apartment complex is a by-right use of the

F.
As shown on the Exhibit, Dreamland seeks to construct the by-right River Lofts
building in a location utilizes the highest ground elevation available in the buildable areas of the
Property that could accommodate construction of the River Lofts building at the maximum
allowable by-right density. The average existing ground elevation in the proposed location is
approximately twenty-two and one-half (22.5) feet. Construction in such location requires an
eight (8) foot variance from the 50 foot building height limitation of City Code Sec. 72-31.5(B).
G.
At the proposed location, the River Lofts building would be constructed such that
the lowest occupied dwelling units (i.e. the first level) are at least one and one-half (1.5) feet
above the 40 foot Floodway elevation so as to minimize the risk of flooding and to comply with
the City’s and FEMA’s development criteria. The proposed location enables Dreamland to
comply with the City’s twenty-five (25) foot front setback requirement and further ensures no
encroachment upon the City’s various easements and interests on the Property, including the
City’s O&M utility easements and the City’s pump station site. The proposed location further
enables Dreamland to maximize the allowable by-right density of the Property and does not
result in a substantial reduction in the number or size of units which would render the project
significantly less marketable.
H.
The abutting property to the West of the Property (GPIISI 7789-98-8948) is an
approximately 17.9 acre City-owned park. The abutting property to the East of the Property
(GPIN 7789-07-3845) is a vacant lot. One of the adjacent properties directly across Caroline
Street to the South (GPIN 7789-07-0802) is owned by an affiliated entity of the applicant. The
other adjacent property directly across Caroline Street (GPIISI 7779-98-8220) is improved with a
structure which fronts Princess Anne Street and is also owned by an affiliated entity of the
applicant. The other nearby properties are primarily vacant and undeveloped.
Conclusions of Law

1.
The applicant has shown by a preponderance of the evidence that strict
application of the 50 foot height limitation would unreasonably restrict the utilization of the
Property.
2.
The applicant has shown by a preponderance of the evidence that granting of the
height variance would alleviate a hardship due to a physical condition related to the Property.
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The applicant has shown by a preponderance of the evidence that Dreamland
3.
acquired the Property in good faith and that any hardship was not created by Dreamland.
The applicant has shown by a preponderance of the evidence that the granting of
4.
the height variance will not be of substantial detriment to adjacent property and nearby properties
in the proximity of that geographical area.
The applicant has shown by a preponderance of the evidence the conditions or
5.
situation of the Property are not of so general or recurring a nature among CH-zoned properties
so as to make reasonably practicable the formulation of a general regulation to be adopted as an
amendment to the ordinance. Such conditions or situations of the Property include but are not
limited to: (a) the Property lies almost entirely within the Floodplain and the vast majority lies
within the Floodway; (b) the City owns various utility and 0 & M easements throughout the
Property; (c) the City owns a pump station site in the center of the Property; (d) the City owns a
20’ scenic easement on the Property along the Rappahannock River; (e) the Old Vepco Power
Station, a historical structure, is located on the Property; and (f) the topography of the Property
varies widely, and features steep slopes that exceed 40% in some areas.
The applicant has shown by a preponderance of the evidence that the granting of
6.
the height variance does not result in a use that is not otherwise permitted on the Property or a
change in the zoning classification of the Property.
7.
The applicant has shown by a preponderance of the evidence that the requested
height variance is not available through the City’s special exception process or the City’s
administrative zoning modification process.
NOW WHEREFORE, the Fredericksburg Board of Zoning Appeals finds that Dreamland
has shown by the preponderance of the evidence that Variance Application 2017-03 meets the
standard for a variance as defined in § 15.2-2201 and the criteria set out in Virginia Code § 15.22309, and hereby approves Variance Application 2017-03 with the following conditions:
• The grant of the variance is for a height up to 58 feet, subject to the Architectural Review
Board’s issuance of a certificate of appropriateness which may address the height of the building.
• This variance shall remain in effect for a period of five years, unless the applicant obtains
an approved site plan before the expiration of this period.
Fredericksburg Boar

f Zoning Appeals

By:
James
Date:____________

re11, Vice Chair

MONTHLY MEETING MINUTES
Monday, September 10, 2018
6:30 p.m.
City Hall, Large Conference Room

Commissioners in Attendance: Robert Courtnage (Chair), Michelle Crow-Dolby (Vice-Chair),
Kerry Devine (City Council) Christi Carver, Damian Cobey, George Solley, Carolyn Helfrich, Sarah
Hurst, Christi Carver.
Ex-officio Members: Nancy Segarra (Public Works), Mike Ward (Parks and Rec), Diane Jones (RBoard), M.C. Morris (R-Board), Emma Dolby, (Parks and Rec). Green Committee: Frank Widic
Absent
Erik Nelson (Planning)
•

Call to order @ 6:30 p.m.

•

Approval of the July meeting minutes (5 mins) Motioned by Ms. Crow-Dolby, seconded
by Mr. Solley.

•

Public comment (5 mins)
o None

•

Discussion items (20 mins)
o Ms. Hurst was recognized as the newly appointed Commissioner.
o Building of minor league Nationals stadium green. Mr. Courtnage reported that
the meeting with planners and architects working on stadium design went very
well. Some discussion topics included LEED (Leadership in Energy and
Environmental Design), PACE (low interest loans if overall energy efficiency and
renewable energy are in plans), water conservation, and tree planting designs.
Members at the meeting are planning follow-up discussions with experts in
these fields.

•

Committee Updates
• Clean Committee (10 mins.) – Damian Cobey
 The initiative to revitalize recycling in the schools is moving
forward. The Committee plans to be involved in future three “R’s”
education efforts.
 The Committee received a briefing with regards to the changes
that are occurring in the single stream recycling markets. The R-










Board would like to work cooperatively with City staff and the
Committee on ways to improve public awareness.
M.C. Morris was introduced as the new Community Outreach
Supervisor for the R-Board.
It was noted that the City’s Parks and Rec department has taken
over the management of the dog stations and cigarette butt
containers.
Various tabling events were noted.
November 1st will be the start date for the Butts are Litter Too
campaign. City Parks and Rec will be involved with this campaign
as well.
November 3rd will be the date for the Committee’s fall clean-Up.
The R-Board will be hosting a Household Hazardous Waste and
Electronic Waste Collection Day at the City shop on September
22nd.

•

Green Committee (10 mins.) – Frank Widic
 Main Street downtown planters will be getting a spruce up for the
fall season.
 Confirmed that the fall tree planting areas are published on the
City’s website.
 City staff will be doing some plantings on Friday, October 5th.
 Tree Fredericksburg will be celebrating its 10-year anniversary on
October 17th at Belmont from 6-9 P.M.
 Mr. Widic handed out the Green Committee’s Operating Policy
and Rules of Procedure. He asked that the Commission members
read this document.

•

Sustainability (10 mins.) – Robert Courtnage
 On August 21st the George Washington Regional Commission held
a conference at University of Mary Washington with regards to
regional composting.
 Work on a solar partnership with Brisben Center and Loisann’s
Hope House continues to move forward. For the Brisben project,
significant resources have come forward to assist with the panels
and installation. This program offers grid alternatives. It will also
provide job training opportunities.

The Commission set the next meeting for Monday, October 1st.
Adjourn @ 7:30 p.m.

ITEM #9A
CITY OF FREDERICKSBURG, VIRGINIA
CITY COUNCIL

Council Chambers, 715 Princess Anne Street
Fredericksburg, Virginia 22401

HON. MARY KATHERINE GREENLAW, MAYOR
HON. WILLIAM C. WITHERS, JR., VICE -MAYOR, WARD TWO
HON. KERRY P. DEVINE, AT-LARGE
HON. MATTHEW J. KELLY, AT-LARGE
HON. JASON N. GRAHAM, WARD ONE
HON. DR. TIMOTHY P. DUFFY, WARD THREE
HON. CHARLIE L. FRYE, JR., WARD FOUR

Council Work Session
October 23, 2018

Update on Mass Casualty Drill
General Election Process
Closed Session

The Council of the City of Fredericksburg, Virginia held a work session on Tuesday,
October 9, 2018, beginning at 5:30 p.m. in the City Hall Conference Room.

Council Present. Mayor Mary Katherine Greenlaw, Presiding. Vice-Mayor Withers,
Councilors Kerry P. Devine, Timothy P. Duff, Charlie L. Frye, Jr. (5:32), Jason N. Graham and
Matthew J. Kelly.

Also Present. City Manager Timothy J. Baroody, Assistant City Manager Mark Whitley,
Assistant City Manager Doug Fawcett, City Attorney Kathleen A. Dooley, Fire Chief Eddie Allen,
Police Captain Brian Layton, Registrar Marc Hoffman and Clerk of Council Tonya B. Lacey.

Others Present. Rene Rodriguez, Chair of the Electoral Board.
Update on Mass Casualty Drill. Fire Chief Allen reported that from March to
January 1 the City was the capital in the region for events. The City has more events than any other
locality in the region and this could make the City a prime location for people who want to do bad
things. Chief Allen said the public agencies have been working together and training and they have
created a rescue taskforce.
Chief Allen showed a video of a mass casualty drill that was conducted at Celebrate Live.
He said during this event they learned a lot. He explained that during the drill they were also
working with the emergency room and the emergency room continued operations as normal and
they did not shut down during the drill.
Chief Allen thanked the following individuals Firefighter/medic Kelsey Rideout, Police
Sergeant Jason Pitts, Officer Chris Menck, Firefighter/medic John McCamley and the partners
throughout the region as well as state and federal partners. This was the first exercise of this type in
Fredericksburg in 30 years and he said they plan to do another in 2019.
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Captain Layton said public safety did a great job although they made some mistakes they will
continue to work on those and learn from them.
Councilor Devine asked if they would train the new employees as they come on and Captain
Layton said they regularly do exercises on active shooters.
Councilor Graham asked if they plan to focus on an indoor settings and Chief Allen said
they have practiced indoors at Mary Washington Hospital and Captain Layton said the have also
practiced at the schools.
Councilor Kelly asked what lessons were learned and Chief Allen said the biggest lesson was
communications. Councilor Kelly also asked if the City could call on the State police and Captain
Layton said the City has Mutual Aid Agreements with all the surrounding jurisdictions including the
Virginia State Police.
Councilor Duffy asked if the City ever participates in drills with other localities and Chief
Allen said they participated in and active shooter drill with King George but they acted as the
controllers.
Councilor Devine asked if the City knew what the impact would be of people using their cell
phones and whether it would impact public safety personnel. Chief Allen said the City had an
agreement with Verizon that the City would take priority over other calls.

General Election Process. Registrar Hoffman discussed with Council several topics.
He discussed the registration data, November 6 election information, areas of focus such as security,
accuracy and education and he gave a few websites that he thought would be interesting for the
Council to review. See Attachment I for more information.
Council asked a few general questions on provisional ballots, and Mr. Rodriguez explained
that provisional ballots would be given if requested but only the Chiefs would be allowed to do
provisionals to minimize issues.
Mayor Greenlaw asked what the Council should be asking the General Assembly for and Mr.
Hoffman said an overhaul of the database.

Closed Meeting Approved (D18-__). Upon a motion Councilor Graham, moved
approval of a closed session under Virginia Freedom of Information Act Section 2.2-3711 (A)(7) for
consultation with the City Attorney and briefings by staff members pertaining to CVAS Properties,
LLC v. City Council, Fredericksburg Circuit Court case #CL-18-850 and under Code of Virginia
2.2-3711(A)(8) for consultation with the City Attorney regarding special use permit applications
SUP2018-01 (Valvoline) and SUP2018-02 (7-11) in light of the pending, related lawsuit; motion was
2
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seconded by Councilor Frye and passed by the following recorded votes. Ayes (7) Councilors
Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Return to Open Meeting Approved.

Upon the motion of Councilor Kelly

seconded by Councilor Devine and passed by the following recorded votes, Council approved a
return to an open meeting. Ayes (7) Councilors Greenlaw, Withers, Devine, Duffy, Frye, Graham
and Kelly. Nays (0).

Resolution 18-88, Approved, Certifying Closed Meeting. Upon the motion
Councilor Kelly approved Resolution 18-88 certifying the closed meeting; seconded by Councilor
Devine and passed by the following recorded votes. Ayes (7) Councilors Greenlaw, Withers, Devine,
Duffy, Frye, Graham and Kelly. Nays (0).

Adjournment. There being no further business to come before the Council at this time.
Mayor Greenlaw declared the session officially adjourned at 7:00 p.m.
______________________
Tonya B. Lacey
Clerk of Council
City of Fredericksburg
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City of Fredericksburg Voter registrations and elections

October 23, 2018

Registration Data

•
•

•
•

Total Registered voters as of 10/22/2018: 18,060 (+5% year over year)
August/September 2018 new registrants: 348
o New registrants have never been registered before in Virginia.
o Growth largely in Pct. 201 (UMW registrants)
o Fairfax City vs King George vs Fredericksburg: 100 vs 115 vs 348!
o Fairfax City/KG/Fred. are most similar by # of precincts & # of voters
Oct. 15, 2018 (Close of Registration) saw the largest single day activity throughout the
Commonwealth since the close of registration prior to 2016 Presidential
Number of transactions (New registration, transfer in or out, change of address, change
of name) in Fredericksburg Registration is 3X-5X comparable localities. What does that
mean?
o King George and Fairfax City have less transient populations, fewer rental
dwelling and neither has a University.
A
o
transaction must be handled the same way as any new registration.
o A transaction that is without complication/interruption takes about 20 minutes from
cradle to grave to process.
o Between October 1, 2018 & October 15, 2018 597 voters successfully submitted
a new/update/or change application to the Fredericksburg GR.

November 6, 2018 Election General Election Information
Sample Ballots and Proposed Constitutional Amendments can be viewed at
fredericksburgva. gov and elections. virginia. gov.
•
•
•
•

Poll hours: 6:OOam-7:OOpm
Absentee In-Person: Monday-Friday in GR office. 8:3Oam-4:3Opm
Absentee In-Person Saturday: Oct. 27 & Nov. in GR office. 9:OOam-5:OOpm
Absentee by mail: October 30, 2018 last day to submit application

Ongoing Areas of Focus:
•
•
•

Security
Accuracy
Education

Recommended:

Hidden Tribes: Study of America’s Polarized Landscape
https:!/www. moreincommoncom/hidden-tribes!
JLARC Department of Elections Review: http:!/jlarcvirqiniaqov/201 8-elections.asp
Virginia Department of Elections: https://www.electionsvirqinia.qov/
Northern Illinois University election Study: httrs://newsroomniu.edu/201 8/09/25/new-studyscrutinizes-time-a nd-effort-it-takes-to-vote-in-each-state/
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Locality: 630 FREDERICKSBURG CITY
Precinct No. Precinct Name
101 PRECINCT 1 DISTRICT ONE
0101
PRECINCT I DISTRICT TWO
201
0201
301 PRECINCT I DISTRICT THREE
0301
401 PRECINCT I DISTRICT FOUR
0401
402-PRECINCT2-DISTRICTFOUR
0402
#ofVoters:
5
#ofPrecinctsintheLocality;
Active
4,458
3,996
3,633
2,277
1704
16,068

Inactive
485
365
535
289
318
1,992

COMMONWEALTH OF VIRGINIA
DEPARTMENT OF ELECTIONS
Registrant Counts By Locality Historically
Voters registered as of 10121/2018

All
4,943
4,361
4,168
2,566
2,022
18,060

Military
25
14
20
6
12
77

Overseas
16
12
7
3
5
43
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Federal
4
7
9
4
1
25

_________________________

AnL IL
Motion for Closed Meeting Under
The Virginia Freedom Of Information Act
I move that the City Council convene a closed meeting under the Virginia Freedom of Information Act in
order to discuss:

Personnel specific City officers, appointees, or employees, for the purpose of considering such person’s
assignment, appointment, promotion, performance, demotion, salary, disciplining, or resignation, under
Virginia Code 2.2-371l(A(1)
U

Real Property
o Acquisition of real property for a public purpose,
where discussion in an open meeting would adversely affect the bargaining position or negotiating
strategy of the City Council, under Virginia Code §2.2-3711(A) (3)
OR
o Disposition of publicly held real property for the purpose of discussing
where discussion in an open meeting would adversely affect the bargaining position or negotiating
strategy of the City Council, under Virginia Code §2.2-371l(A(3)

U

Prospective Business
o Prospective business or industry, OR
o Expansion of an existing business

or

industry

for

purpose of discussing
where no previous
announcement has been made of the business or industry’s interest in locating or expanding its
facilities in the community, under Virginia Code §2.2-3711(A) (5)

U

the

Legal Matters
o Actual litigation specifically to discuss
with legal counsel where such
consultation in open session would adversely affect the negotiating or litigating posture of City
Council, OR
o Probable litigation with legal counsel, staff, or consultants, where (1) litigation has been specifically
threatened or on which the Council or its counsel has a reasonable basis to believe will be
commenced by or against a known party, and (2) such consultation in open session would adversely
affect the negotiating or litigating posture of the City Council, OR
Legal matters, specifically for consultation with the City Attorney and briefings by staff members
pertaining to CVAS Properties. LLC v. City Council. Fredericksburg Circuit Court case #CL-18under Virginia Code §2.2-3711 (A)(7)
,

Other Closed Session under Code of Virginia 2.2-3711(A)(8) For consultation with the City Attorney
regarding special use permit applications SUP2O18-O1 (Valvoline) and 5UP2018-02 (7-Il) in light of the
pending, related lawsuit

0
MOTION:

October 23, 2018
Regular Session
Resolution No. 18-_

SECOND:
RE:

CERTIFICATION OF CLOSED MEETING

ACTION:

APPROVED: Ayes: 0; Nays: 0

The City Council of the City of Fredericksburg has this day adjourned into Closed Meeting in
accordance with a formal vote of the Council, and in accordance with the provisions of the
Virginia Freedom of Information Act; and
The Freedom of Information Act requires the Council to reconvene in open session and to
certify that such Closed Meeting was conducted in conformity with the law;
Therefore, the City Council resolves that:
•

only public business matters lawfully exempted from open meeting requirements
under the Freedom of Information Act were discuss in the Closed Meeting to
which this certification applies:

•

only such public business matter as were identified in the Motion by which the
said Closed Meeting was convened were heard, discussed or considered by the
Council.

-Adjourned into Closed Meeting at
-Adjourned out from Closed Meeting at

p.m.
p.m.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

Clerk’s Certificate
I cert that I am Clerk of Council of the Ci ofFredericksburg, Virginia, and that theforegoing is a true copy
of Resolution No. 18- adopted at a meeting of the City Council held October 23, 2018, at which a quorum
was present ant! voted
,

Tonya B. Lacey, CMC
Clerk of Council
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October 23, 2018
The Council of the City of Fredericksburg, Virginia, held a public hearing on
Tuesday, October 23, 2018, beginning at 7:47 p.m. in the Council Chambers of City Hall.

City Council Present. Mayor Mary Katherine Greenlaw, William C. Withers,
Jr., Council members Kerry P. Devine, Dr. Timothy P. Duffy, Charlie L. Frye, Jr, Jason N.
Graham and Matthew J. Kelly.

Also Present. City Manager Timothy J. Baroody, Assistant City Manager Mark
Whitley, Assistant City Manager Doug Fawcett, City Attorney Kathleen Dooley, Assistant
City Attorney Robert Eckstrom, Budget Manager Deidre Jett, Director of Community
Planning & Building Services Charles Johnston, Senior Planner Michael Craig, Traffic
Administrator Erik Nelson, Director of Economic Development Bill Freehling, and Clerk of
Council Tonya B. Lacey.

Notice of Public Hearings (D17-__ thru D17-__). The Clerk read the
notice of the public hearings as they appeared in the local newspaper, the purpose being to
solicit citizen input.

Comprehensive Plan Amendment – The City of Fredericksburg
proposes to amend Chapter 3 Transportation, Chapter 4 Public
Facilities, and Chapter 11 Land Use Plan to establish the vision for a
public/private use stadium in Land Use Planning Area 1 (D18-__). no
1

ITEM #9B

Public Hearing 10/23/18

speakers. Senior Planner Craig presented a PowerPoint presentation and in his presentation
he discussed the proposed changes in Chapter 4: Public Services, Public Facilities and
Preserved Open Space; Chapter 3: Transportation; Chapter 10: Land Use Plan and Chapter
11: Land Use Planning Area 1. He also reviewed the Planning Commission public hearing
and recommendation and he reviewed staff’s recommendation to take action at the October
30 meeitng. See D18-__ for more information.

The City of Fredericksburg requests the vacation of a portion of
the Carl D. Silver Parkway Right-of-Way Between Haymarket Street (the
Northern Entrance to the Expo Center) and the Northern Property Line
of GPIN 7860-60-7626 (D18-__).
Granting a Special Use Permit to Celebrate Virginia South, LLC;
CVAS Parkway, LLC; and CVAS Expo Center, LLC; for a Stadium Use
at GPIN 7860-70-3653, GPIN 7769-57-9159, GPIN 7860-80-0703, GPIN
7769-79-5783, and GPIN 7860-60-7626 in Celebrate Virginia South. One
speaker. These two public hearings were heard together. Senior Planner Craig presented a
PowerPoint and he discussed the existing conditions, proposed use and potential impacts,
Carl D. Silver Parkway extended, Planning Commissions discussion and comments and
recommendation. See D18-__ for more information.
Vice-Mayor Withers asked for an explanation on the shared parking and how it
would work given that they would need 70 for home games and the City gets 183 days. Mr.
Craig said they would have to work it out.
Councilor Graham asked about the trail and Mr. Craig explained that it would be on
one side of the roadway. He also asked if the team had mentioned the parking requirements
2

ITEM #9B

Public Hearing 10/23/18

were not necessary and whether they thought they could get away with less parking. Mr.
Craig said he had not heard that from the team.
Councilor Frye asked what the sound projections were going towards Central Park
townhomes. Mr. Craig said there was an open area in the stadium design and they have
decibel limits at the property lines. Mr. Peter Kirk, consultant for Potomac Nationals stated
that ballparks are used to being in downtown locations with residences around them so they
were designing the field so that sound at any property line was no more than 70 decibels.
Lani Weiss, President of the Potomac Nationals thanked the Council for having
them.
Harriett Rowe, 1238 Brent Street, spoke on the landscape and noise. She said if
there were going to be wall put up to help with the noise she wanted to be sure they
landscaped them so the noise would not bounce off the walls. She also questioned whether
the team was speaking about decibel A’s or decibel B’s because that would make a difference
in the sound.
Councilor Kelly also noted that due to the work on Interstate 95 there would be
sound walls and that would be an additional barrier for the noise.

Adjourned. There being no more speakers to come before the Council at this
time, Mayor Greenlaw declared the hearing officially adjourned at 8:16 p.m.

Mary Katherine Greenlaw, Mayor

Tonya B. Lacey, Clerk of Council, CMC
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CITY COUNCIL

Council Chambers, 715 Princess Anne Street
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HON. MATTHEW J. KELLY, AT-LARGE
HON. JASON N. GRAHAM, WARD ONE
HON. DR. TIMOTHY P. DUFFY, WARD THREE
HON. CHARLIE L. FRYE, JR., WARD FOUR

October 23, 2018
The Council of the City of Fredericksburg, Virginia, held a regular session on
Tuesday, October 23, 2018, beginning at 7:30 p.m. in the Council Chambers of City Hall.

City Council Present. Mayor Mary Katherine Greenlaw, William C. Withers, Jr.,
Council members Kerry P. Devine, Dr. Timothy P. Duffy, Charlie L. Frye, Jr, Jason N.
Graham and Matthew J. Kelly.

Also Present. City Manager Timothy J. Baroody, Assistant City Manager Mark
Whitley, Assistant City Manager Doug Fawcett, City Attorney Kathleen Dooley, Assistant
City Attorney Robert Eckstrom, Budget Manager Deidre Jett, Director of Community
Planning & Building Services Charles Johnston, Senior Planner Michael Craig, Traffic
Administrator Erik Nelson, Director of Economic Development Bill Freehling, and Clerk of
Council Tonya B. Lacey.

Opening Prayer and Pledge of Allegiance. Council was led in prayer by
Councilor Matthew J. Kelly followed by the Pledge of Allegiance led by Mayor Mary
Katherine Greenlaw.

Officer Recognized. Mayor Greenlaw recognized the presence of Officer Scott
Worley at this evening’s meeting.

Proclamation on Red Ribbon Campaign. – Mayor Greenlaw read a
proclamation proclaiming October 23-31, 2018 as Red Ribbon week. She encouraged all
1
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citizens to participate in drug prevention education activities, not only during Red Ribbon
Week, but all year long, making a visible statement that we are strongly committed to a drugfree City.

Proclamation for Women’s Entrepreneurship Day. – Mayor Greenlaw
presented a proclamation to Dr. Ann Troung and Quincy Young proclaiming November 19,
2018 as a day in honor of Women’s Entrepreneurship Day Organization Incorporated. Dr.
Troung thanked Mayor Greenlaw and the Council for supporting women’s businesses.

Public Hearings (D18-__). The regular session was recessed in order to
conduct the scheduled public hearings and immediately reconvened upon their conclusion.

Citizen Comment. The following speakers participated in the citizen comment
portion of this evening’s meeting.
Charlyn Jackson-Fields, President of Fredericksburg Branch of NAACP, said she
represented more than 142 members and on September 24 they submitted a letter to Council
regarding the slave auction block and the findings and recommendations by the NAACP.
She said the findings and recommendations were based on continued community input,
increased awareness and interest in the slave auction block, based on the International
Coalition of Sites of Conscience findings in the Phase I report, based on discussions held
September 11, 2018 meeting and based on the ongoing involvement of the slave auction
block committee, they identified the following findings: the space was not adequate to tell the
complete story of slavery and African American history of Fredericksburg, expansion at the
present location may have a negative impact on local businesses, leaving the slave auction
block in the present location was polarizing and African Americans are rarely included in
public history materials.

Ms. Jackson-Fields said their recommendations were that the
2
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NAACP position statement dated September 18, 2017 be reaffirmed, the report of the slave
auction block committee be included in the Coalition Phase II report, they requested the City
reconsider its position and the NAACP’s involvement and remove the block from its current
location so that a complete and authentic story of African Americans could be told.
Judy Love, 2216 Caroline Street, Apt 214, said she recently moved here, but she was
passionate about the slave auction block. She said it hurts her to walk by it and she
encouraged the Council to consider the NAACP concerns more than others concerns.

Council Agenda Presented. The following items were presented to Council
for discussion.
7A. African American History – Councilor Frye

African American History. Councilor Frye stated that since last year’s decision
and vote the Council agreed to the process that was taking place regarding African American
history. He said conversations have been going on for the past year and the door has been
opened for continued conversations. Councilor Frye said he was pleased with what was
happening. He said those who felt they had no voice are now speaking up. He said the City
took a leadership stance on how to move forward and he said he was looking forward to
seeing the story of Fredericksburg being told in the history books.
Mayor Greenlaw stated that another series (Phase III) of community meetings were
being held at the Central Rappahannock Regional Library this week.
Gaye Abdegbalola spoke out stating that they had received an email from
International Coalition of Sites of Conscience that the meetings were cancelled. Mayor
Greenlaw and City Manager Baroody both said the meetings had not been cancelled but they
would look into it and they requested Ms. Abdegbalola send the emails to them.
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City Manager’s Consent Agenda Accepted for Transmittal as
Recommended (D18-__ thru D18-__).

Vice-Mayor Withers pulled item 8F for

discussion.
Councilor Kelly moved approval of the City Manager’s consent agenda items pulling
item 8F; motion was seconded by Councilor Devine and passed by the following recorded
votes. Ayes (7). Councilors Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly.
Nays (0).
•

Resolution 18-83, Second Read Approved, Approving a Fiscal Year (FY) 2019
Budget Amendment Appropriating Funds in the City Grants Fund for Public
Safety Purposes (D18-__).

•

Resolution 18-85, Second Read Approved, Approving a Fiscal Year (FY) 2019
Budget Amendment Appropriating Funds in the Wastewater Enterprise Fund and
the Wastewater System Improvement Fund (D18-__).

•

Resolution 18-89, First Read Approved, Approving a Fiscal Year (FY) 2019
Budget Amendment Appropriating Funds in the Public Works Fund for
Improvements to the Virginia Central Railway Trail Bridge (18-__).

•

Resolution 18-90, Approved, Supporting a Funding Application to the Highway
Safety Improvement Program (18-__).

•

Transmitting Information on the Archaeological Studies to be Completed During
Downtown Pedestrian Enhancements Project (18-__).

•

Transmittal of Board and Commission Minutes
o Architectural Review Board – August 13, 2018 (18-__).
o Architectural Review Board Supplementary – August 27, 2018 (18-__).
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o Architectural Review Board – September 10, 2018 (18-__).
o Architectural Review Board Supplementary – September 11, 2018 (18-__).
o Economic Development Authority – September 10, 2018 (18-__).
o Economic Development Authority – September 20, 2018 (18-__).
o Historic Preservation Working Group – June 27, 2018 (18-__).
o Historic Preservation Working Group – July 25, 2018 (18-__).
o Historic Preservation Working Group – August 15, 2018 (18-__).
o Planning Commission – July 11, 2018 (18-__).
o Planning Commission – August 8, 2018 (18-__).
o Planning Commission – September 12, 2018 (18-__).

Transmittal of Draft Ordinance Creating a Program for Clean
Energy Improvements Known as “C-PACE” (18-__). Economic Development
Director Freehling explained the Commercial Property Assessment Clean Energy (C-PACE)
was an innovative way to finance clean energy and water efficient projects on commercial,
multifamily, and nonprofit buildings. The program, if enacted by City Council, could be used
to help finance the mixed-use multi-purpose stadium as well as future new construction and
rehabilitation projects in Fredericksburg.
Mr. Freehling said C-PACE loans could be used to finance renewable energy, energy
efficiency and water usage efficiency improvements to new construction or existing buildings.
Mr. Freehling discussed the public benefits of the program. He envisioned the program to be
attractive to owners of older buildings in the City.
Mr. Freehling said the City has the opportunity to establish itself as a statewide leader
in green-energy initiative because no other C-PACE loans have been made in Virginia.
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City Attorney Dooley said the ordinance was drafted carefully to protect the interest
of taxpayers. She said there were a couple unique aspects: private lenders would be the
capital providers for the program, C-PACE loans happen when construction is eminent. The
borrower will cover the costs of the program through a non-refundable application fee that
will cover the City’s costs.

The City would review the loan document, title work,

underwriting guidelines and the building improvements to make sure they qualify for CPACE financing. In addition to the non-refundable application fee there would be periodic
fees that would be made in installment payments to cover the billing and collection costs. The
Treasurer would be responsible for billing the special assessment lien, and the collection for
the lien and remitting the payment to the private lenders. Ms. Dooley explained that when
the Treasurer receives payments under this program, if there are delinquent real property
taxes any payments would go towards those taxes first and the lender second. If a real estate
becomes delinquent, the City has to wait two year before filing foreclosure action but State
Code allows a one year time period for special assessment liens and the City proposes to use
that in the ordinance. She said she believes the ordinance was well positioned to protect the
City’s interest as well as the public.
Councilor Devine asked whether there was a current project that could be looked at
using C-PACE and Mr. Freehling said it was used frequently all over the country but Virginia
has been slow to enact it. He said DC United Stadium used C-PACE and that was how he
learned about it.
Mayor Greenlaw commended Mr. Freehling for bringing this forward and making it
available for this project.
Councilor Kelly made a motion to accept transmittal of the draft ordinance creating a
program for clean energy improvements known as “C-PACE”; motion was seconded by
6
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Vice-Mayor Withers and passed by the following recorded votes. Ayes (7). Councilors
Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Adoption of Minutes. Councilor Kelly moved approval of the October 9, 2018
Work Session Minutes and the October 9, 2018 Public Hearing and Regular Session Minutes
and the October 12 & 13, 2018 Council Retreat Minutes; motion was seconded by Councilor
Duffy and passed by the following recorded votes. Ayes (7). Councilors Greenlaw, Withers,
Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Appointment to the Parking Advisory Committee – James
Tankersley (D18-__). Councilor Duffy moved to appoint James Tankersley to the
Parking Advisory Committee; motion was seconded by Vice-Mayor Withers and passed by
the following recorded votes. Ayes (7). Councilors Greenlaw, Withers, Devine, Duffy, Frye,
Graham and Kelly. Nays (0).

Ordinance 18-16, First Read Approved, Defining, Permitting and
Regulating Small Data Centers and Data Centers (D18-__). Staff explained
that after discussions from Council during the public hearing regarding parking, staff
increased the parking requirement from minimum to maximum parking during.
Vice-Mayor Withers made a motion to approve Ordinance 18-13, on second read,
defining, permitting and regulating small data centers and data centers; motion was seconded
by Councilor Duffy and passed by the following recorded votes. Ayes (7). Councilors
Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Ordinance 18-17, Second Read Approved, Providing For Issuance
and Sale of General Obligation Bonds of the City of Fredericksburg,
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Virginia, in an Amount Not to Exceed $17,000,000, and the Form, Details
and Payment Thereof (D18-__). After staff summary Councilor Duffy made a
motion to approve Ordinance 18-17, on second read, providing for issuance and sale of
General Obligation Bonds of the City of Fredericksburg, Virginia, in an amount not to
exceed $17,000,000, and the form, details and payment thereof; motion was seconded by
Councilor Devine and passed by the following recorded votes. Ayes (6). Councilors
Greenlaw, Withers, Devine, Duffy, Frye and Graham. Nays (1). Councilor Kelly.

City Manager’s Report and Council Calendar (D18-__ thru D18-__).
City Manager Baroody reviewed the Manager’s report and Council Calendar.

Activities

highlighted on the report were as follows: Phase 3 Community Collaboration Meetings,
Public Sculpture Project, FONDO Cycling Circuit USA, State Group Holds Meeting in City,
Neighborhood Planning, Virginia Museum of Fine Arts Launches Artmobile Exhibit in
Fredericksburg, Police K-9 and Handler Participate in the National Law Enforcement
Museum Grand Opening and Communications Officer Share Experience.

Adjournment. There being no further business to come before the Council at this
time, Mayor Greenlaw declared the meeting officially adjourned at 8:50 p.m.

Mary Katherine Greenlaw, Mayor
____________________________________
Tonya B. Lacey, Clerk of Council, CMC
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October 30, 2018
The Council of the City of Fredericksburg, Virginia, held a special session on
Tuesday, October 30, 2018, beginning at 7:30 p.m. in the Council Chambers of City Hall.

City Council Present. Mayor Mary Katherine Greenlaw, William C. Withers, Jr.,
Council members Kerry P. Devine, Dr. Timothy P. Duffy, Charlie L. Frye, Jr, Jason N.
Graham and Matthew J. Kelly.

Also Present. City Manager Timothy J. Baroody, Assistant City Manager Mark
Whitley, Assistant City Manager Doug Fawcett, City Attorney Kathleen Dooley, Director of
Community Planning & Building Services Charles Johnston, Senior Planner Michael Craig,
Director of Economic Development Bill Freehling, and Clerk of Council Tonya B. Lacey.

Opening Prayer and Pledge of Allegiance. Council was led in prayer by
Councilor Matthew J. Kelly followed by the Pledge of Allegiance led by Mayor Mary
Katherine Greenlaw.

Officer Recognized. Mayor Greenlaw recognized the presence of Deputy
Thomas Worthy at this evening’s meeting.

Citizen Comment. The following speakers participated in the citizen comment
portion of this evening’s meeting.
Jon Gerlach, 809 Charlotte Street, Chair of the Architectural Review Board, spoke in
support of the C-PACE ordinance. He said the C-PACE ordinance was a promising tool for
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preserving historic buildings. He said it was important to save the older buildings and
preservation was expensive. Mr. Gerlach spoke about the work the Historic Preservation
Group was working on and ways they could incentivize preservation and he said the C-PACE
ordinance would be a great asset.
Dr. Roy Gratz, 1007 Albert Reynolds Drive, said the last time he spoke to the
Council about baseball he was strongly opposed because it was bad for Fredericksburg. He
said he was not opposed to the current deal but he thought the City could bet a better deal
than the $1.05 million payment over 30 years. Dr. Gratz stated that the team would be
coming back to the City for an increase because of inflation. He questioned if the interest of
baseball would hold up in the future and whether the City was capable of holding events in
such a venue.
Scott Dicke, Arlington County resident, works for Sustainable Real Estate Solutions,
a National C-Pace Program Administrator and he is the Director of Virginia’s C-PACE
programs for the firm. He also wears two hats for the State, by administering the C-Pace
program for Arlington County and he engages local jurisdictions around the state to facilitate
the reference to new C-PACE programs and expanding the market in Virginia. He encourage
the Council to support the C-PACE program in the City. Arlington was the first County in
the State and the City of Fredericksburg would be the first City to enact if the Council
approved the ordinance. Mr. Dicke explained that this would be an opportunity to provide
building owners and developers with a new project financing option to improve their
buildings and water systems.
Gina Schiller, 1706 Washington Avenue, said Fredericksburg was already a City that
attract people and baseball would expound on that. She said the Baseball league would be a
part of the community because they were already in the community.
2
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City Manager Baroody, commended staff for hundreds of hours of work on this
project, he thanked the Silber family for their cooperation as well. He handed out a new
timeline for the project to the Council.
The following items were transmittal items and no action was taken. Mayor Greenlaw
requested Clerk Lacey read the items into record so the public would have knowledge of the
items.

• Transmittal of Resolution Amending the Comprehensive Plan to
Provide for a Public/Private Use Stadium, with Related
Transportation Planning, in Land Use Planning Area 1 (Celebrate
Virginia South) (D18-__).
• Transmittal of Resolution Granting a Special Use Permit to
Celebrate Virginia South, LLC; CVAS Parkway, LLC; and CVAS
Expo Center, LLC; for a Stadium Use at GPINs 7860-70-3653, 776957-9159, 7860-80-0703, 7769-79-5783, and 7860-60-7626 in Celebrate
Virginia South (D18-__).
• Transmittal of Resolution Adopting Fees for the C-PACE Program
(D18-__).
Ordinance 18-18, First Read Approved, Approval of the Proposed
Vacation of an Unimproved Portion of the Carl D. Silver Parkway Rightof-Way. Senior Planner Craig presented a PowerPoint and in his presentation he discussed
3
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the existing conditions-site character, Carl D. Silver Parkway extended, Planning
Commissioners comments, and recommendation.
Councilor Kelly moved to approve Ordinance 18-18, on first read, approving the
proposed vacation of an unimproved portion of the Carl D. Silver Parkway Right-of-Way;
motion was seconded by Councilor Devine and passed by the following recorded votes. Ayes
(7) Councilors Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Ordinance 18-19, First Read Approved, Creation of a Program for
Financing Clean Energy Improvements, Known as “C-PACE” (D18-__).
Economic Development Director Freehling explained that the Commercial Property
Assessed Clean Energy “C-PACE” Program would help establish Fredericksburg as a
progressive leader in environmentally friendly policies and innovative financing. C-PACE is
an innovative way to finance clean energy and water-efficiency projects on new and existing
commercial and multifamily buildings. Mr. Freehling stated that if the ordinance was enacted
the program could be used to help finance the multi-purpose stadium as well as future
construction and rehabilitation projects in the City. The program could be used to incentivize
rehabilitation of historic buildings, enhance the real property tax base and promote
employment and economic growth in the City.
Mr. Freehling explained that setting up the program would enable private sector loans
for 100 percent of the total cost by placing a special assessment lien on the property and the
property owner would pay over time. The energy-efficiency upgrades would offset the special
assessment by saving the borrower money through their utility bills.
Mr. Freehling said the C-PACE program has been used throughout the United States
but Fredericksburg would be the second locality in Virginia to adopt it if Council approved.
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City Attorney Dooley spoke on the voluntary special assessment lien that sets the CPACE program apart from private loan programs. Under the voluntary special assessment
lien the C-PACE loan is secured by a lien against the real estate and it has equal priority as a
real estate tax lien does. The special assessment is billed and collected by the Treasurer on
the same schedule that the City bills for real estate taxes.
In order for the lien to have special priority it would out rank any other lien on the
property except real estate taxes. If there was already a mortgage on the property then that
lender must sign an agreement saying this special assessment would take priority over their
loan. Ms. Dooley said many times they will agree to this because they will see the added value
to the property and C-PACE loans do not have an acceleration clause and would run with the
land and they also realize the added value to the marketability of the property. She said
another statutory provision the City would be taking advantage of is the early collections
options under VA Code, if a C-PACE loan becomes delinquent it can be foreclosed upon by
the Treasurer within one year of the delinquency. She noted that for real estate taxes the City
would have to wait for two years before filing foreclosure.
Citizen Schiller asked whether the City would be protected so that what happened
with the Slavery Museum would not happen again. Ms. Dooley explained that there were
protections built in to protect the City but she also said this was different from the CDA loan.
She said the CDA loan was taken out before the land was developed and the C-PACE loan
comes after all of the infrastructure is in place and the builder or developer would get the CPACE loan at the same time they get the building permit.
Councilor Graham questioned the minimum number of units for multi-family was
five and he wanted to know how that would affect mixed use development that had less than
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five multi-family units. Ms. Dooley explained that all properties were eligible except for
residential property of four units or fewer so mixed use development should be eligible.
Councilor Devine asked for clarification of the age of buildings that were eligible and
Ms. Dooley explained that C-PACE was available for any existing building no matter the age
as well as new construction.
Councilor Devine made a motion to approve Ordinance 18-19, on first read, creating
a program for financing clean energy improvements, known as “C-PACE”; motion was
seconded by Councilor Kelly and passed by the following recorded votes.

Ayes (7)

Councilors Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Development and Shared Use Agreement with Potomac Baseball,
LLC (D18-__). Mr. Freehling reviewed the process it took to get to this point starting
from the talks with the Hagerstown Suns, which fell through because of various reasons. He
said it was from the conversations with the Suns that his relationship developed with Mr. Art
Silber, owner of the Potomac Nationals, at which time Mr. Freehling was working for the
Free Lance-Star. Mr. Freehling said he later learned that the negotiations fell through with
Prince William County and he and City Manager Baroody decided to contact Mr. Silber about
moving the team to Fredericksburg.
Mr. Freehling said over the past year they had developed a strong relationship with
the Silber family and Mr. Silber’s good friend Peter Kirk. Mr. Kirk has built more than a
dozen professional stadiums, owned Minor League teams and he has been a key consultant
during the process.
Mr. Freehling presented a PowerPoint which showed the renderings of the proposed
stadium. He said there was an unlimited number of events that could be held at the stadium.
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He said this stadium would bring new life to Celebrate Virginia South and it would help to
fulfill the original vision of that tourism-oriented development. Mr. Freehling said this venue
would be a great for telling the City’s story to thousands of residents and visitors.
Mr. Freehling also discussed the financing stating that the Silber’s wanted a privately
owned stadium but the City would be backers as the anchor tenant to help get the stadium
financed. The City would contribute $1.05 million a year for thirty years in order to do so the
City would use the following revenue sources, taxes generated from the stadium, revenues
earned from events held by the City, and $100,000 payments from the Celebrate Virginia
South Owners Association, which were being negotiated. Mr. Freehling said this did not
include possible additional revenue that could be generated from hotel stays and more.
Ms. Dooley presented the remainder of the PowerPoint and she discussed the
following: proposal and letter of intent, development and shared use agreement, relationship
with the City and the Club, Baseball Rules and comparable facilities, financial terms, stadium
construction, stadium operations, stadium maintenance, team commitment, community and
marketing and the City’s use of stadium. See D18-__ for more information.
Mayor Greenlaw said the City has had very good discussions and the team offered the
City what the City was looking for. She said the discussions with the team were very
productive and an all-around great experience.
Councilor Devine thanked all of staff for their work and for making it all work. She
also thanked the Silber family for making it work and for being willing to communicate. She
also thanked them for already being a part of the community.
Councilor Devine had a question regarding the opening date. She asked what would
happen if they did not open by 2012 and City Attorney Dooley explained that the City would
have the right to terminate the contract or extend the contract. Councilor Devine asked if
7
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there was a commencement build date and Ms. Dooley explained that would not be a part of
this document but that would be a part of the loan documents.
Councilor Frye echoed Ms. Devine’s comments and he said for the future he would
like to make sure the events were diverse because in the past events had not been diverse.
Vice-Mayor Withers said he was happy about the deal and he said there would always
be some risks but they were minimal and he said this would be a huge help for the City.
Mayor Greenlaw said this had been a prime project that has had the City’s attention
for some time.
Ms. Lani Silber-Weiss, representative for the Silber family, said the relationship and
cooperation with the City had been cooperative and problem solving. She said it had been a
wonderful experience from the beginning. She said they were enamored with the City and
with the businesses. She said the City was the best place for the team. Ms. Silber-Weiss said
with the surrounding counties it was the perfect place for the team to succeed.

Resolution 18-91, Extending the Term of the Letter of Intent with
Potomac Baseball, LLC, for the Approval of Definitive Agreements
Related to the Multi-Use Outdoor Recreational Venue (D18-__). After staff
presentation Councilor Kelly made a motion to approve Resolution 18-91, extending the term
of the Letter of Intent with Potomac Baseball, LLC, for the approval of Definitive
Agreements related to the multi-use outdoor recreational venue; seconded by Vice-Mayor
Withers and and passed by the following recorded votes. Ayes (7) Councilors Greenlaw,
Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Closed Meeting Approved (D18-__). Upon a motion Councilor Duffy,
moved approval of a closed session under Virginia Freedom of Information Act Section 2.28
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3711 (A)(39) for discussion of proprietary information, voluntarily provided by Potomac
Baseball, LLC pursuant to a promise of confidentiality; and memoranda prepared by the City
of Fredericksburg relating to Potomac Baseball, LLC, where competition or bargaining is
involved and where disclosure of such information would adversely affect the financial
interest of the City; Code of Virginia 2.2-3711(A)(8) for consultation with the City Attorney
related to the Development and Shared Use Agreement with Potomac Baseball, LLC, and
related legal instruments; motion was seconded by Councilor Devine and passed by the
following recorded votes. Ayes (7) Councilors Greenlaw, Withers, Devine, Duffy, Frye,
Graham and Kelly. Nays (0).

Return to Open Meeting Approved. Upon the motion of Councilor Kelly
seconded by Councilor Devine and passed by the following recorded votes, Council
approved a return to an open meeting. Ayes (7) Councilors Greenlaw, Withers, Devine,
Duffy, Frye, Graham and Kelly. Nays (0).

Resolution 18-92, Approved, Certifying Closed Meeting. Upon the
motion Councilor Kelly approved Resolution 18-92 certifying the closed meeting; seconded
by Councilor Devine and passed by the following recorded votes. Ayes (7) Councilors
Greenlaw, Withers, Devine, Duffy, Frye, Graham and Kelly. Nays (0).

Adjournment. There being no further business to come before the Council at this
time, Mayor Greenlaw declared the meeting officially adjourned at 8:59 p.m.

Mary Katherine Greenlaw, Mayor
____________________________________
Tonya B. Lacey, Clerk of Council, CMC
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ITEM #10A

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

Mayor Greenlaw and City Council
Tonya B. Lacey, Clerk of Council
November 8, 2018
Planning Commission Appointment

BACKGROUND
As of October 31, the appointment of James Beaver expired. Mr. Beaver has
applied for reappointment to his second term and I have received applications
from David Durham, Matthew Rowe and Thomas Worman. Mr. Durham and
Mr. Rowe are scheduled for interviews and Mr. Worman has already been
interviewed.
RECOMMENDATION
At the November 13, regular session, Council is requested to make one
appointment to the Planning Commission. The appointment applications from
the applicants are attached for your review and consideration.

Attachments: Application

ITEM #10B

MEMORANDUM
TO:
FROM:
DATE:
RE:

Timothy J. Baroody, City Manager
David. W. Nye, Chief of Police
November 7, 2018
Towing and Recovery Advisory Board Update

ISSUE
Approval by the City Council to appoint new members on the Towing and Recovery Advisory
Board as the current two-year term ends November 30, 2018.
RECOMMENDATION
Staff recommends appointing the below members to the Towing and Recovery Board for a two year
term. This change is associated with City Code Chapter 10, Article II, Division 20.
BACKGROUND
The City Council created the ad hoc Towing and Recovery Board in 2008, with the purpose of
examining the governing practices of towing and recovery services pertaining to police towing
requests and to make recommendations to the City Council and Police Department regarding
adoption or amendment of any ordinances, regulations, or contracts pertaining to said services. In
2010, Council approved the continuance of the Tow Board as a standing advisory body.
The function of the Towing and Recovery Advisory Board is to manage the duties as outlined above
and to hear appeals and complaints arising from police towing requests. The Towing and Recovery
Board is made up of three members, each with a term of two years. The members shall be
comprised of a representative from each of the following: a local law enforcement agency, a licensed
towing and recovery operator, and the general public.
The two-year terms of all Tow Board members expires November 30, 2018. The following
individuals are recommended as the members of the Towing and Recovery Advisory Board,
effective immediately:
1. Sergeant Scott Worley, Fredericksburg Police Department (current representative)
2. Tammy Longo, manager for the Donaldson Group Properties (new representative)
3. Richard “Timmy” Merryman, Merryman’s Service Center (new representative)
FISCAL IMPACT
There is no fiscal impact related to this resolution.

MOTION:

November 13, 2018
Regular Meeting
Resolution No. 18-__

SECOND:
RE:

Member Revision to the City Towing and Recovery Board

ACTION:

APPROVED; Ayes: 0; Nays: 0

WHEREAS, the City Council created the ad hoc Towing and Recovery Advisory
Board by the adoption of Ordinance 10-07 on April 3, 2010; and
WHEREAS, the Towing and Recovery Advisory Board is made up of three
members, representing law enforcement, licensed towing operators, and citizens, who serve terms of
two years each; and
WHEREAS, the two year terms of the current members of the Towing and
Recovery Advisory Board expires on November 30, 2018; and
NOW, THEREFORE, BE IT RESOLVED, that the Fredericksburg City
Council does hereby appoint the below representatives of the Towing and Recovery Advisory Board
to a two year term:
1. Sergeant Scott Worley, Fredericksburg Police Department
2. Ms. Tammy Longo, citizen representative (new member)
3. Mr. Richard “Timmy” Merryman, licensed Towing and Recovery operator representative
(new member)
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

***************

Clerk’s Certificate

I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is
a true copy of Resolution No. 18- duly adopted at a meeting of the City Council meeting held November 13, 2018 at
which a quorum was present and voted.
____________________________________

Tonya B. Lacey, CMC
Clerk of Council

ITEM #11A

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

Tim Baroody, City Manager
Mike Craig, Senior Planner
November 7, 2018 for the November 13 meeting
Comprehensive Plan Amendment for a Public Use Stadium

ISSUE
Should the City Council approve of an amendment to the Comprehensive Plan to include a public use
stadium in Land Use Planning Area 1?
CITY COUNCIL PUBLIC HEARING
The City Council held a public hearing on this item on October 23, at which one person spoke regarding
noise impacts from stadiums. After discussion, the City Council deferred action on the comprehensive
plan amendment until the November 13 meeting.
PLANNING COMMISSION PUBLIC HEARING
The Planning Commission held a public hearing on September 12, at which no one spoke. After
discussion, the Planning Commission continued the public hearing until September 26. One member of
the public expressed support for the stadium and for utilizing shared parking in Celebrate Virginia South
at the hearing on the 26th. The Planning Commission discussed the structure of the City’s participation
in financing the stadium and the capacity of the streets and parking lots in Celebrate Virginia South.
After discussion, the Commission broke the amendments down by chapter and voted individually on
them (one member was absent and one other recused themselves due to a conflict of interest) in the
following order:
•

•
•
•

Modifications to Chapter 4 – Public Facilities – RECOMMENDED APPROVAL 3-2.
Dissenting Planning Commissioners cited concerns over the economic development incentive
structure.
Modifications to Chapter 3 – Transportation – RECOMMENDED APPROVAL 5-0.
Modifications to Chapter 10 – Land Use Plan – RECOMMENDED APPROVAL 4-1. The
dissenting Planning Commissioner cited concerns over the stadium project as stated in the first bullet.
Modifications to Chapter 11 – Land Use Planning Area 1 – RECOMMENDED APPROVAL
3-2. In addition to the comments above, dissenting Planning Commissioners cited concerns over
permitting shared parking.

RECOMMENDATION
Approve the Comprehensive Plan Amendment proposed in the attached resolution establishing the
policies for a Public Use Stadium.
BACKGROUND
A stadium is proposed in the Celebrate Virginia South development. The stadium would be privately
built and owned with the City supporting the development of the stadium through a long-term financial
commitment to the facility. The stadium’s primary use would be as the home of a Minor League Baseball
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team. The City would also use the stadium for community activities, concerts, high school, college and
amateur athletics, major events, tours, meetings with economic development prospects, and other uses,
consistent with the sound operation of a professional Minor League venue.
Code of Virginia § 15.2-2232 states the Comprehensive Plan controls the general location, character and
extent of public “features.” The current Comprehensive Plan calls for a Minor League Baseball stadium
in Celebrate Virginia South, but it does not acknowledge the significant public support and use of the
facility that is now proposed. Also, the proposed stadium use necessitates changes to the transportation
network in and around Celebrate Virginia South. The proposed revisions to the Comprehensive Plan
are discussed in detail in the next sections of this report.
COMPREHENSIVE PLAN AMENDMENT

1. Chapter 4: Public Services, Public Facilities, and Preserved Open Space.

The vision established in the Public Services, Public Facilities, and Preserved Open Space chapter is
to be modified to include public use and funding for a public / private use stadium in Celebrate
Virginia South. Public use of the stadium is established in a Letter of Intent between the Potomac
Nationals and the City of Fredericksburg (attached to this memo). The Letter of Intent establishes
that the stadium will be privately financed, but that the City will contribute $1,050,000 a year for a
period of thirty years. In return, the Club will grant City the right to exclusive use of the Multipurpose outdoor recreational venue and appurtenant facilities for 183 days each calendar year, and
use on additional days if it does not interfere with team activities. The baseball team is scheduled to
hold 70 home games a year. These days are spread throughout the year.

The Letter of Intent establishes a vision for the types of activities that the City may host in the
stadium. It states that, “the City will have use of the Multi-purpose outdoor recreational venue for
community activities, concerts, high school, college and amateur athletics, major events, tours,
meetings with economic development prospects, and other uses, consistent with the sound operation
of a professional Minor League venue.”
While no formal management plan or strategy is yet established, the City staff envisions public use
of the stadium and surrounding parking areas for two types of regional events:
-

-

Revenue producing events – These types of events could include the Celebrate Virginia Live
Concert Series, family camp outs, musical festivals, car shows, hosting a circus, etc. The
revenue produced from these events (in addition to real estate revenue and other taxes
generated by the stadium development) will go towards offsetting the City’s annual
contribution to the club.
Community events – These types of events could include Little League or City Parks and
Recreation tournaments and Championships, NCAA tournaments or events in conjunction
with the University of Mary Washington, or other arts and cultural events.

The Comprehensive Plan must be updated to address the public contribution to and the public use
of the proposed stadium. The changes proposed to achieve this vision are:
-

Add a new heading “City use of multi-purpose stadium in Celebrate Virginia South ”
(page 55):
“A multi-purpose stadium is proposed in the Celebrate Virginia South development. The stadium would be
privately built and owned. Its primary use would be as the home of a minor league baseball team, but stadium
use is proposed to be year-round, as the site of public and private indoor and outdoor events. In addition, the
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City would have a right to use the stadium as a recreational and cultural facility for community activities,
concerts, high school, college and amateur athletics, major events, tours, meetings with economic development
prospects, and other uses in exchange for financial support.”
-

Add an “Initiatives for Public Facilities and Services” (page 59):
14. “Support the development of a privately-built and owned multi-purpose stadium in Celebrate Virginia
South. The City’s long-term financial support secures, among other things, the City’s right to use the stadium
as a recreational and cultural facility and for other public uses.”

2. Chapter 3 – Transportation.
The vision established in the transportation chapter needs to be modified to realign the road network
planned in Celebrate Virginia South to create a network of collector streets tied into the proposed
interstate interchange in place of the Rappahannock Parkway Toll Road1 and to accommodate the
proposed location of the stadium. The changes proposed to achieve this revised network are:
-

Modify “Highways” (page 32):
“A new interchange is also planned in the Celebrate Virginia area, to relieve congestion at the
interstate-95 / State Route 3 interchange by diverting commuter traffic to a point farther west
on State Route 3 and to provide access to Celebrate Virginia South and Central Park. Improvements
and reconstruction are planned for the Route 3 interchange.”

-

Modify Table 3-2 “FAMPO 2040 Constrained Long Range Plan – Fredericksburg
Projects” (page 32) to add:

Rappahannock Parkway
Toll Road (Regional)

Interstate -95 at Celebrate
VA, to Gordon Road
(Spotsylvania)

Construct limited access
toll road

$1,000,000 for preliminary
engineering 2016-2020

Celebrate Virginia South
collector connection

Carl D. Silver Pkwy and
Gordon Shelton Blvd

four lane divided collector road
with sidewalk

$4,500,000 (Private)

Gordon W. Shelton Boulevard
Extension

Fall Hill Ave. and Cowan
Blvd.

Four land divided collector
road with 10 foot trail

$15,000,000 (Private)

-

Modify Table 3-3 “Projects Not Yet Included in the Long Range Plan (Financially
Constrained)” (Page 33) to delete:

Interstate – 95

Interstate – 95, at
Celebrate VA, to Gordon
Road (Spotsylvania)

New interchange and limited
access toll road

$4,000,000 for right of
way and construction

The Rappahannock Parkway Toll Road is no longer included in the Fredericksburg Area Metropolitan Organization’s 2045
Long Range Transportation Plan.

1

4
-

Modify Map 4 Fredericksburg Roads Showing Planned Improvements (page 35) and
removing completed road improvements. The proposed road network includes
revisions to 1 as well as an updated 14 and a new 15:
Existing

Proposed
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-

Change the Key:
1. Rappahannock Parkway Toll Road, with new interchange Celebrate Virginia South
interstate interchange and ramps
14. Fall Hill Avenue widening / Mary Washington Boulevard Extension New collector connection
(between Gordon W. Shelton and Carl D. Silver Parkway)
15. New collector connection (between Fall Hill Avenue and Cowan Boulevard)

- Modify Transportation Initiative 13 (page 43):
“Continue to work toward regional transportation solutions that includes an build on the improved
Rappahannock River crossing with a new interchange at Celebrate Virginia South that will divert
commuter traffic will alleviate congestion from the Interstate-95 / State Route 3 interchange and
provide access to celebrate Virginia South and Central Park.”

3. Chapter 10: Land Use Plan.

The Land Use Plan currently shows Carl D. Silver Parkway extending through the stadium site, and
across the Diamond Nation Property to the north. The Plan must be modified to alter the proposed
connection between Gordon W. Shelton Boulevard and Carl D. Silver Parkway. The changes
proposed to achieve this vision are:
-

Modify the Future Land Use Plan (page 113):

Existing

Proposed
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4. Chapter 11: Land Use Planning Area 1: Celebrate Virginia / Central Park.

Land Use Planning Area 1 includes several “sub-planning areas” containing fine grained planning
vision for specific groups of properties. A new sub-planning area 1H must be established in which
there will be public and private use stadium, supplemental ball fields for tournaments and training,
and regional commercial uses as well as a cohesive and interconnected network of collector roads
that join Carl D. Silver Parkway, Gordon W. Shelton Boulevard, and a new interstate interchange.
The changes proposed to achieve this vision are:
-

Modify the fourth “Opportunity” (page 118):
“Support development of a multi-use Minor League Baseball stadium and additional ball
fields for tournaments and training. Consider developing a surface parking lot adjacent to
the new facility as a city project. through a long-term financial support of the stadium in Celebrate
Virginia South and encouraging shared parking between the stadium and other existing parking lots.”

-

Modify Map 14: Land Use Planning Area 1: Celebrate Virginia and Central Park (page
119):

Existing
-

Proposed

Add 1H to and modify the title of Table 11-4 Land Use Potential Outside Celebrate
Virginia Land Use Area 1 (page 121):
1H

135 acres

Planned-Development
Commercial

Stadium, supplemental fields,
regional commercial
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-

Add Sub Planning Area 1H (page 122):
“The north eastern 135 acres of Celebrate Virginia South should be developed as cohesive entrance to the City
containing a public and private use stadium, supplemental ball fields for tournaments and training, and
regional commercial uses. Use of the properties within 1H shall be arranged so that a new interchange from
I-95 and its ramps can serve the area and tie into a cohesive and interconnected network of collector roads that
join Carl D. Silver Parkway and Gordon W. Shelton Boulevard. Commuter parking areas should also be
considered.”

-

Modify the fourth paragraph under “Roads” (page 123) to state:
“Interstate-95 Interchange and Rappahannock Parkway Toll Road – A new interchange is
under study to provide access to Celebrate Virginia as well as provide a connector road to
State Route 3. This project will provide substantial congestion relief to the Interstate-95 /
State Route 3 area and will provide access to the Celebrate Virginia South and Central
Park. Preliminary engineering for these two projects is anticipated to begin in 2016. A street
connection should be made between Gordon Shelton Blvd. and Carl D. Silver Parkway as uses develop
adjacent to the proposed site of the interchange. This connection will complete the network of collector roads
necessary to carry traffic from Interstate 95 to the City’s road network.”

-

Modify Table 11-5 Transportation Summary for Planning Area 1 (page 124) to state:
Rappahannock Parkway Toll
Road, Preliminary Engineering

Interstate 95, at Celebrate VA, to
Gordon Rd (Spotsylvania)

Establish a limited access toll
road

Gordon W. Shelton Blvd. and Carl
D. Silver Parkway collector link

Gordon W. Shelton Blvd. and Carl
D. Silver Parkway

Establish a four lane divided
connection between Gordon Shelton
Blvd. and Carl D. Silver Pkwy.

CONCLUSION
The attached Comprehensive Plan Amendments are necessary to legally establish the vision for a public
use stadium in Land Use Planning Area 1. The City Council should approve them.
ATTACHMENTS
1. Draft Resolution Adopting the proposed Comprehensive Plan Amendments

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-__

SECOND:
RE:

Amending the Comprehensive Plan to Provide for a Public/Private Use
Stadium, with Related Transportation Planning, in Land Use Planning Area 1
(Celebrate Virginia South)

ACTION:

APPROVED: Ayes: 0; Nays: 0

The Comprehensive Plan lists supporting development of a multi-use Minor League Baseball stadium
as an opportunity in Planning Area 1 (Celebrate Virginia/Central Virginia), but the Plan does not
contemplate use of that stadium as a public facility. Comprehensive Plan Chapter 4: Public Services,
Public Facilities, and Preserved Open Space likewise does not include use of a new baseball stadium
as a public facility.
The City and Potomac Baseball, LLC ("the Club") have signed a Letter of Intent for construction of
a minor league baseball stadium in Celebrate Virginia South. The Letter proposes that the City may
use the stadium for Parks & Recreation programming and other public programming and events. The
Letter states: "The Club will grant City the right to exclusive use of the Multi-purpose outdoor
recreational venue and appurtenant facilities for 183 days each calendar year, and use on additional
days if it does not interfere with Team activities. The City will have use of the Multi-purpose outdoor
recreational venue for community activities, concerts, high school, college and amateur athletics, major
events, tours, meetings with economic development prospects, and other uses, consistent with the
sound operation of a professional Minor League venue."
City Code § 72-22.2 and Code of Virginia § 15.2-2229 require amendments to a comprehensive plan
to be recommended, approved, and adopted, respectively, as required by § 15.2-2204. The governing
body may prepare an amendment and refer it to the planning commission for public hearing within
60 days or such longer time frame as may be specified. In acting on any amendments to the plan, the
governing body shall act within 90 days of the local planning commission’s recommending resolution.
The Planning Commission recommended Comprehensive Plan amendments as shown on the exhibit
attached to this resolution and titled “Comprehensive Plan Amendments," on September 26, 2018.
Therefore, the City Council hereby resolves that the 2015 Comprehensive Plan is amended by making
changes throughout the Comprehensive Plan shown on the exhibit attached to this resolution and
titled “Comprehensive Plan Amendments – 2018 Stadium Project."
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

November 13, 2018
Resolution 18-__
Page 2

***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 18-__, adopted at a meeting of the City Council held November 13, 2018, at which a quorum
was present and voted.
____________________________________

Tonya B. Lacey, CMC
Clerk of Council

Exhibit to Resolution 18-__: Comprehensive Plan Amendments – 2018 Stadium Project

1. Chapter 4: Public Services, Public Facilities, and Preserved Open Space.
-

Add a new heading “City use of multi-purpose stadium in Celebrate Virginia South ”
(page 55):
“A multi-purpose stadium is proposed in the Celebrate Virginia South development. The stadium would
be privately built and owned. Its primary use would be as the home of a minor league baseball team, but
stadium use is proposed to be year-round, as the site of public and private indoor and outdoor events. In
addition, the City would have a right to use the stadium as a recreational and cultural facility for community
activities, concerts, high school, college and amateur athletics, major events, tours, meetings with economic
development prospects, and other uses in exchange for financial support.”
Add an “Initiatives for Public Facilities and Services” (page 59):

-

14. “Support the development of a privately-built and owned multi-purpose stadium in Celebrate
Virginia South. The City’s long-term financial support secures, among other things, the City’s right to use
the stadium as a recreational and cultural facility and for other public uses.”
2. Chapter 3 – Transportation.
-

Modify “Highways” (page 32):
“A new interchange is also planned in the Celebrate Virginia area, to relieve congestion at
the interstate-95 / State Route 3 interchange by diverting commuter traffic to a point
farther west on State Route 3 and to provide access to Celebrate Virginia South and Central Park.
Improvements and reconstruction are planned for the Route 3 interchange.”

-

Modify Table 3-2 “FAMPO 2040 Constrained Long Range Plan – Fredericksburg
Projects” (page 32) to add:

Rappahannock Parkway
Toll Road (Regional)

Interstate -95 at Celebrate
VA, to Gordon Road
(Spotsylvania)

Construct limited access
toll road

$1,000,000 for preliminary
engineering 2016-2020

Celebrate Virginia South
collector connection
Gordon W. Shelton Boulevard
Extension

Carl D. Silver Pkwy and
Gordon Shelton Blvd
Fall Hill Ave. and Cowan
Blvd.

four lane divided collector road
with sidewalk
Four land divided collector
road with 10 foot trail

$4,500,000 (Private)

-

$15,000,000 (Private)

Modify Table 3-3 “Projects Not Yet Included in the Long Range Plan (Financially
Constrained)” (Page 33) to delete:
Interstate – 95

Interstate – 95, at
Celebrate VA, to Gordon
Road (Spotsylvania)

New interchange and limited
access toll road

$4,000,000 for right of
way and construction

Exhibit to Resolution 18-__: Comprehensive Plan Amendments – 2018 Stadium Project
-

Modify Map 4 Fredericksburg Roads Showing Planned Improvements (page 35) and
removing completed road improvements. The proposed road network includes
revisions to 1 as well as an updated 14 and a new 15:
Existing

Proposed

Exhibit to Resolution 18-__: Comprehensive Plan Amendments – 2018 Stadium Project
-

Change the Key:

1. Rappahannock Parkway Toll Road, with new interchange Celebrate Virginia South
interstate interchange and ramps
14. Fall Hill Avenue widening / Mary Washington Boulevard Extension New collector
connection (between Gordon W. Shelton and Carl D. Silver Parkway)
15. New collector connection (between Fall Hill Avenue and Cowan Boulevard)
-

Modify Transportation Initiative 13 (page 43):
“Continue to work toward regional transportation solutions that includes an build on the
improved Rappahannock River crossing with a new interchange at Celebrate Virginia South
that will divert commuter traffic will alleviate congestion from the Interstate-95 / State Route 3
interchange and provide access to celebrate Virginia South and Central Park.”

3. Chapter 10: Land Use Plan.
-

Modify the Future Land Use Plan (page 113):

Existing

Proposed

Exhibit to Resolution 18-__: Comprehensive Plan Amendments – 2018 Stadium Project

4. Chapter 11: Land Use Planning Area 1: Celebrate Virginia / Central Park.
-

Modify the fourth “Opportunity” (page 118):

“Support development of a multi-use Minor League Baseball stadium and additional ball
fields for tournaments and training. Consider developing a surface parking lot adjacent to
the new facility as a city project. through a long-term financial support of the stadium in Celebrate
Virginia South and encouraging shared parking between the stadium and other existing parking lots.”
-

Modify Map 14: Land Use Planning Area 1: Celebrate Virginia and Central Park (page
119):

Existing

-

Add 1H to and modify the title of Table 11-4 Land Use Potential Outside Celebrate
Virginia Land Use Area 1 (page 121):
1H

-

Proposed

135 acres

Add Sub Planning Area 1H (page 122):

Planned-Development
Commercial

Stadium, supplemental fields,
regional commercial

Exhibit to Resolution 18-__: Comprehensive Plan Amendments – 2018 Stadium Project
“The north eastern 135 acres of Celebrate Virginia South should be developed as cohesive entrance to the
City containing a public and private use stadium, supplemental ball fields for tournaments and training,
and regional commercial uses. Use of the properties within 1H shall be arranged so that a new interchange
from I-95 and its ramps can serve the area and tie into a cohesive and interconnected network of collector
roads that join Carl D. Silver Parkway and Gordon W. Shelton Boulevard. Commuter parking areas
should also be considered.”
-

Modify the fourth paragraph under “Roads” (page 123) to state:
“Interstate-95 Interchange and Rappahannock Parkway Toll Road – A new interchange is
under study to provide access to Celebrate Virginia as well as provide a connector road to
State Route 3. This project will provide substantial congestion relief to the Interstate-95
/ State Route 3 area and will provide access to the Celebrate Virginia South and Central
Park. Preliminary engineering for these two projects is anticipated to begin in 2016. A
street connection should be made between Gordon Shelton Blvd. and Carl D. Silver Parkway as uses
develop adjacent to the proposed site of the interchange. This connection will complete the network of
collector roads necessary to carry traffic from Interstate 95 to the City’s road network.”

-

Modify Table 11-5 Transportation Summary for Planning Area 1 (page 124) to state:
Rappahannock Parkway Toll
Road, Preliminary Engineering

Interstate 95, at Celebrate VA, to
Gordon Rd (Spotsylvania)

Establish a limited access toll
road

Gordon W. Shelton Blvd. and Carl
D. Silver Parkway collector link

Gordon W. Shelton Blvd. and Carl
D. Silver Parkway

Establish a four lane divided
connection between Gordon Shelton
Blvd. and Carl D. Silver Pkwy.

ITEM #11B&C

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

Tim Baroody, City Manager
Mike Craig, Senior Planner
November 7, 2018 for the November 13 meeting
Potomac Baseball, LLC requests a Special Use Permit for a Stadium Use in Celebrate
Virginia South and a request by the City of Fredericksburg to vacate a portion of the Carl
D. Silver right-of-way to accommodate the Stadium Use

ISSUE
There are two issues before the City Council:
1. Should the City Council vacate and re-align a vacant portion of Carl D. Silver Parkway needed to
accommodate a proposed stadium?
2. Should the City Council approve a special use permit for a stadium in Celebrate Virginia South?
CITY COUNCIL PUBLIC HEARING
The City Council held a public hearing on both of these items on October 23, at which one person spoke
regarding noise impacts from stadiums. After discussion, the City Council deferred action on the special
use permit until the November 13 meeting.
Discussion of the vacation of right-of-way ordinance was deferred until the October 30 meeting. At the
October 30 meeting, the City Council approved the vacation of right-of-way ordinance on first read. The
second reading of the ordinance is up for consideration at the November 13 meeting.
PLANNING COMMISSION PUBLIC HEARING
The Planning Commission held a public hearing on both of these items on September 12, at which no
one spoke. After discussion, the Planning Commission continued the public hearing until September 26.
One member of the public expressed support for the stadium and for utilizing shared parking in Celebrate
Virginia South at the hearing on the 26th. The Planning Commission discussed the structure of the City’s
participation in financing the stadium and the capacity of the streets and parking lots in Celebrate Virginia
South. After discussion, the Planning Commission took two actions.
First they determined that the proposed right-of-way vacation COMPLIES with the
Comprehensive Plan as amended earlier in the meeting with a 5-0 vote (one member was absent and
one member recused himself due to a conflict of interest). In accordance with the staff recommendation,
the Planning Commission recommend the following conditions be approved as part of an ordinance
vacating the right-of-way:
1. The owner / developer of the land shall dedicate the re-aligned Carl D. Silver Parkway rightof-way in accordance with the General Development Plan entitled “Special Use Permit,
Multi-Purpose Minor League Baseball Stadium,” by Sullivan, Donahoe, and Ingalls dated
______ and any subsequent masterplan approved for the project.
2. The current or future owner / developer of the land currently identified as GPIN 7860-607626 shall:
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a. Grant any future required construction, drainage, utility, or slope easements to build
the extension of Carl D. Silver Pkwy as necessary.
b. Provide right-of-way to accommodate turn lanes or other required infrastructure
deemed necessary by traffic analysis of future development proposal.
c. Provide access to and from adjacent parcels lacking public street access to the future
right-of-way.
3. If the stadium project is not constructed, the developer of GPIN 7860-60-7626 or GPIN
7860-70-3653, whichever is developed first, shall complete the construction of a typical four
lane section of road through the re-aligned right-of-way in conjunction with the development.
Second, the Planning Commission recommended APPROVAL of the special use permit for the
stadium in accordance with the staff recommendation to the City Council 3-2 (with one member absent
and one member with a conflict of interest) with the following conditions:
1. The use and development of the stadium shall conform to the Celebrate Virginia South
Agreement by and Between the City of Fredericksburg, Virginia and Celebrate Virginia South,
LLC.
2. The use and development of the stadium use shall conform to the General Development
Plan entitled “Special Use Permit, Multi-Purpose Minor League Baseball Stadium,” by
Sullivan, Donahoe, and Ingalls dated ______.
3. The stadium developer shall construct the “typical section” of Carl D. Silver Pkwy extended
shown on page four of the General Development Plan to, at a minimum, the primary access
to the stadium. Further, the stadium developer shall construct the “typical section” to the
northernmost entrance to any parking lots providing parking required by the UDO.
4. The current or future owner / developer of the land currently identified as GPIN 7860-607626 shall complete the construction of the “typical section” of the street shown on page 4
of the GDP through the re-aligned right-of-way in conjunction with the development of
GPIN 7860-60-7626.
Dissenting Planning Commissioners cited the potential lighting and noise impacts, the potential 175 foot
tall sign, the need to build the interstate interchange before the stadium project is built, and opposition
to permitting administrative master plan approvals.
Condition 3 of the vacation ordinance and condition 4 of the special use permit contemplate the
construction of the portions of Carl D. Silver Parkway that are not associated with the stadium project.
The issue is complex and the full extent of the infrastructure required may be decided correctly only once
the proposed land use on the adjacent property is known. The draft vacation ordinance does not include
condition 3 and the draft stadium special use permit resolution does not include condition 4 in order to
provide an alternative approval that may better keep the critical path approvals for the stadium project
itself on the sensitive timeline for the stadium moving forward.
RECOMMENDATION
The City Council must take two actions:
• Agenda item 5B Vacation of Carl D. Silver Parkway, act on the proposed vacation ordinance
attached to the packet; and
• Agenda item 5C Stadium Special Use Permit, act on the proposed special use permit resolution
attached to the packet.
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BACKGROUND VACATION OF RIGHT-OF-WAY REQUEST
The proposed stadium location
Location of the right-ofrequires the vacation and realignment
way to be re-aligned
of a vacant portion of the Carl D.
Silver Pkwy right-of-way, which is
requested
by
the
City
of
Fredericksburg. The proposed realigned
right-of-way
would
accommodate a future connection
between Carl D. Silver Parkway and
Gordon W. Shelton Boulevard. The
Comprehensive Plan also includes a
proposed interchange from Interstate
95. VDOT Road Design Manual
Appendix F requires a minimum of
1,320 feet from the end of an exit
ramp to the next full crossover
intersection. Re-aligning the road
from its current position to the west provides a more realistic alignment if the Gordon W. Shelton
Boulevard will be connected by ramps to Interstate 95.
The vacation of the right-of-way would occur prior to the stadium project being built. Several conditions
are proposed for the City Council to consider when formally approving the vacation of the right-of-way.
The conditions are calibrated to ensure the proper integration of the street network and construction
sequence of Carl D. Silver Parkway extended. The conditions would require that the owner or developer
of GPIN 7860-60-7626 dedicate the proposed revised right-of-way, grant any future required easements
necessary to build the extended Parkway, provide additional right-of-way deemed necessary to
accommodate turn lanes and other required infrastructure, and provide access to the Parkway from
adjacent parcels lacking public street access.
BACKGROUND SPECIAL USE PERMIT REQUEST
The stadium proposed in Celebrate
Virginia South development would be
privately built and owned, with the
City
supporting
the stadium
development with a long-term
financial commitment. The stadium’s
primary use would be as the home of
a Minor League Baseball team. The
City would also use the stadium for
community activities, concerts, high
school, college and amateur athletics,
major events, tours, meetings with
economic development prospects,
and other uses, consistent with the
sound operation of a professional
minor league venue.

The Property
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The stadium is proposed on 37.71 acres of land comprised of GPIN 7860-60-7626, a portion of 786080-0703, a portion of GPIN 7860-70-2035, GPIN 7860-70-3653, and a portion of GPIN 7769-79-5783
(referred to as the Property). GPIN 7860-60-7626 (the western area of the Property) is used as a stockpile
area for dirt moved as part of the original construction of Celebrate Virginia South and also contains a
topsoil screening operation. GPIN 7860-70-3653 (between the existing Carl D. Silver Pkwy right-of-way
and the ancillary Expo Center parking lot) is generally wooded, contains a stream, and a portion of the
site was designated as a cultural resource conservation area. The owner of the property obtained a
comprehensive environmental permit for Celebrate Virginia South that includes a permitted stream
encroachment in this area. GPIN 7860-80-0703 (the north eastern portion of the site adjacent to
Interstate 95) contains a stream (that will remain protected by a Resource Protection Area) as well as
open wooded area between the stream and the Interstate.
The proposed stadium will seat approximately 5,000 people and will contain approximately 87,200 square
feet of building area, covered party decks, and covered concourses. The General Development Plan
(GDP) associated with the stadium use is very general. The GDP includes the location of the stadium,
the location of a sign adjacent to Interstate 95, the location of potential overflow parking, the potential
rerouting of the sanitary sewer infrastructure, and a proposed vacation and realignment of the Carl D.
Silver Parkway right-of-way currently bisecting the Property.
The GDP contemplates an intermediate masterplan approval, similar to what was approved with the
Hylton rezoning to support the development of the Department of Veteran Affairs Hospital. The
masterplan would be required to be approved by the Zoning Administrator prior to approval of any
subdivision or site plan related to the stadium use. The masterplan would include:
1. An infrastructure component. The infrastructure component would include a Traffic Impact
Analysis, a utility availability analysis (including a capacity analysis of the sanitary pump station
serving the site as well as conceptual utility layouts to serve the site), and a general stormwater
treatment conceptual plan.
2. A land use component. The land use component would include a conceptual plan showing the
approximate location of lots, buildings, structures, access, and landscaping as well as a parking
analysis and strategy. The shared parking plan including a parking demand study showing
sufficient available parking for the two or more uses would be required during this phase in order
to justify any proposed shared parking.

Page 4 of the GDP. The existing ROW is shown in cyan. The proposed ROW is shown in light
green. The stadium location is shown in yellow. A tree save area is shown in dark green. Potential
Overflow Parking is shown to the west and a proposed sign location is shown to the east.
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The existing Carl D. Silver Pkwy right-of-way (highlighted above in cyan) is 100 feet wide and bisects the
Property connecting to the parcel to the north (GPIN 7860-71-9630). The proposed realigned right-ofway (highlighted in green) curves around the stadium to the west. The proposed right-of-way is to be 80
feet wide and would contain a street section including a ten foot trail, a five foot sidewalk, four travel
lanes and a median. The applicant will provide additional right-of-way if required for turn lanes. The
roadway should be designed to urban collector standards (with appropriate design modifications around
the stadium site) and the ultimate design geometry will be finalized with the infrastructure masterplan
described below.
The applicant should construct the four lane section to, at a minimum the primary access to the stadium
or to serve the northernmost entrance to any parking lots providing parking required by the UDO. A
condition setting these parameters is included in the recommendation and draft special use permit
resolution.
The GDP contains notes regarding critical viewsheds. The 2007 Side Agreement item 10 requires that
no building within Celebrate Virginia South be visible from the Rappahannock River. The GDP
confirms by note that no building shall be visible from the Rappahannock River. Also, a note on the
GDP states that “clearing along Interstate 95 right-of-way to be limited to allow for installation of
proposed signage and access to signage.” This note requires the remainder of the trees within GPIN
7860-80-0703 to be preserved.
The applicant shows the location of a project sign along Interstate-95, on the northside of the Interstate
Visitor’s Center. § 72-59.6.D(5) permits the project sign to be a total of 1,000 square feet and a total of
175 feet in height.
The GDP addresses lighting. The lights for the field itself will be less than 125 feet tall, which is permitted
by § 72-58 Exterior Lighting. However, § 72-58.2.D Maximum Illumination Value prohibits any lighting
levels on a site from exceeding 3.0 footcandles. According to the application, Minor League Baseball
requires the field to be lit to between 70 and 100 footcandles. Similarly, safety at entrances to the stadium
may require additional lighting above 3.0 footcandles for safety. The Lighting Note on the GDP states
that site plan exceptions (approved administratively) will be requested for these areas.
The stadium will generally create
four types of noise: crowd noise,
stadium public address system,
concerts with separate sound
systems, and fireworks displays. §
38-37.C of the City Code exempts
sounds emanating from reasonable
recreational, cultural, or leisure
activities conducted on public
playgrounds and stadiums from the
City’s noise ordinance.
The
applicant voluntarily proposes that
noise from the stadium will be
limited at the property line to
between 70db(A) and 75db(A). The
stadium will be oriented so that the
“open end (center field)” faces I-95.

Diagram from Exhibit B showing stadium
orientation and location of existing Celebrate
Virginia Live location
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The field will be sunk 15 feet below the concourse level and entrances. These design features are intended
to contain noise and direct any overflow away from residential areas. The applicant added these design
criteria to the General Development Plan as conditions of the development of the stadium.
SPECIAL USE PERMIT ANALYSIS
Special use permits are evaluated according to the criteria contained in the UDO, Section 72-22.6, as
follows:
(1) The proposed special use at a specified location shall be:
(a) In harmony with the adopted Comprehensive Plan;
The City proposed a Comprehensive Plan amendment to formally adopt the stadium use and
changes to the transportation network in and around Celebrate Virginia South.
(b) In harmony with the purpose and intent of the zoning district regulations;
The purpose of the PD-C zoning district is “to provide locations for a full range of retail commercial
and service uses which are oriented to serve a regional market area. The district also provides for planned
employment centers with offices and professional business uses…” Stadiums are a use permitted by
special use permit in the PD-C.
Stadium uses are subject to four performance standards in § 72-41.3:
(1) Stadiums shall be located at least 1,000 feet from single-family residential zoning districts. The general
area where the stadium is proposed is approximately 1,300 linear feet from an adjacent
residential zoning district that is located across Interstate 95.
(2) Stadiums shall be located on a site or parcel with an area of at least five acres. The proposed site is
37.71 acres.
(3) Stadiums shall be located ona site or parcel that, at the primary point of access, has at least 200 feet of
frontage on a collector street. Carl D. Silver Pkwy is designated as a collector street. The street
is proposed to continue around the stadium.
(4) Stadiums shall locate access points to minimize traffic to and through local streets in residential
neighborhoods. The site is proposed next to a multifamily apartment complex that is
currently under construction. No cross connection is proposed to the multifamily
complex.
(c) In harmony with the existing uses or planned uses of neighboring properties.
The Celebrate Virginia complex was designed to be a regional tourist destination. Uses in
the development range from the Wegmans to the Expo Center to adjacent multifamily uses.
The development of a stadium furthers the original vision of the project.
In considering an application for a Special Use Permit, the Planning Commission and City
Council shall consider potential adverse impacts including:
1. Traffic or parking congestion;
Carl D. Silver Pkwy is a six lane collector road that was designed to handle the traffic uses drawing
visitors from all over the country.
In the future, a proposed interstate interchange will carry traffic immediately from the interstate
to Gordon W. Shelton Boulevard. Gordon W. Shelton Boulevard is a four to six lane divided
roadway. The proposal includes the re-alignment of the Carl D. Silver Pkwy right-of-way to
foment a future intersection with Gordon W. Shelton Boulevard in the general area where
interchange ramps would terminate.
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The general location of potential overflow parking is shown on the GDP. The stadium is
proposed adjacent to large existing parking lots. Consideration should be given to sharing as
much parking as technically possible to minimize the amount of new asphalt required by the use.
For example, there is a significant opportunity to share parking with the adjacent Expo Center:

The formal stadium parking strategy will be finalized with the masterplan.
2. Noise, lights, dust, odor, fumes, vibration, and other factors which adversely affect the
natural environment;
There are several residential uses in proximity to the proposed stadium. The Central Park
Townhomes are across Interstate 95 approximately ½ mile from the proposed stadium, Celebrate
Virginia North includes a Del Webb community of single family homes across the Rappahannock
River approximately 1 mile from the proposed stadium, and the Seasons and Havens, which are
approximately 1/3 of a mile to the west of the proposed stadium. The Silver Collection (under
construction) apartment community is immediately adjacent to the proposed stadium within
Celebrate Virginia South.
All of the residential uses but the Silver Collection are far enough away from the proposed
stadium that they will not be effected by the proposed lights. The Silver Collection is adjacent to
the proposed stadium. UDO § 72-58.2D requires that the amount of light at the property line
abutting a residential use shall be no more than 0.5 foot candles.
Noise generated by the stadium has been the focus of the public comment regarding this
application received so far. As discussed above, the applicant included design features intended
to contain noise and direct any overflow away from residential areas on the GDP.
3. Discouragement of economic development activities that may provide desirable
employment or enlarge the tax base;
The stadium would enlarge the tax base.
4. Undue density of population or intensity of use in relation to the community facilities
existing or available;
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The stadium will be an additional community facility available to the public. Public use of the
stadium is established in a Letter of Intent between the Potomac Nationals and the City of
Fredericksburg (attached to this memo). The Letter of Intent establishes that the stadium will be
privately financed, but that the City will contribute $1,050,000 a year for a period of thirty years.
In return, the Club will grant City the right to exclusive use of the Multi-purpose outdoor
recreational venue and appurtenant facilities for 183 days each calendar year, and use on
additional days if it does not interfere with team activities. These days are spread throughout the
year. The baseball team is scheduled to hold 70 home games a year.
The Letter of Intent establishes a vision for the types of activities that the City may host in the
stadium. It states that, “the City will have use of the Multi-purpose outdoor recreational venue
for community activities, concerts, high school, college and amateur athletics, major events, tours,
meetings with economic development prospects, and other uses, consistent with the sound
operation of a professional Minor League venue.”
While no formal management plan or strategy is yet established, the City staff envisions public
use of the stadium and surrounding parking areas for two types of regional events:
-

-

Revenue producing events – These types of events could include the Celebrate Virginia Live
Concert Series, family camp outs, musical festivals, car shows, hosting a circus, etc. The
revenue produced from these events (in addition to real estate revenue and other taxes
generated by the stadium development) will go towards offsetting the City’s annual
contribution to the club.
Community events – These types of events could include Little League or City Parks and
Recreation tournaments and Championships, NCAA tournaments or events in conjunction
with the University of Mary Washington, or other arts and cultural events.

5. Reduction in the availability of affordable housing in the neighborhood;
The stadium is proposed on vacant land in Celebrate Virginia South. No further residential use
is permitted in Celebrate Virginia South.
6. Impact on school population and facilities;
Not applicable.
7. Destruction of or encroachment upon conservation or historic districts;
The stadium is not within a conservation or historic district.
8. Conformity with federal, state and local laws, as demonstrated and certified by the
applicant; and
The applicant has, to our knowledge, conformed to all federal, state, and local laws.
9. Massing and scale of the project.
Celebrate Virginia South was designed to be a regional tourist destination. A stadium is an
appropriately scaled project for this development.
CONCLUSION
The City Council must take two actions:
• Agenda item 5B Vacation of Carl D. Silver Parkway, act on the proposed vacation ordinance
attached to the packet; and
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•

Agenda item 5C Stadium Special Use Permit, act on the proposed special use permit resolution
attached to the packet.

ATTACHMENTS
1. Vacation of Right-of-Way Ordinance
2. Stadium Special Use Permit Resolution
3. Application and supporting documents
4. General Development Plan
5. Request for Vacation of Portion of Carl D. Silver Parkway Right-of-Way
6. Letter of Intent
7. Public comment

MOTION:

November 13, 2018
Regular Meeting
Ordinance No. 18-18

SECOND:
RE:

Approval of the Proposed Vacation of an Unimproved Portion of the Carl D.
Silver Parkway Right-of-Way

ACTION:

APPROVED: Ayes: 0; Nays: 0

FIRST READ:

October 30, 2018

SECOND READ:____________________

Sec. I Introduction.
The City Manager has requested that an unimproved portion of the Carl D. Silver Parkway be vacated,
in order to accommodate a privately-built baseball stadium and related facilities, with a public facility
aspect, on GPINs 7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-79-5783, and 7860-60-7626. The
unimproved right-of-way constitutes approximately 2.494 acres, and is shown more particularly on
the General Development Plan titled "MULTI-PURPOSE MINOR LEAGUE BASEBALL
STADIUM; WARD 4 – CITY OF FREDERICKSBURG; EXISTING CONDITIONS PLAN," by
Sullivan Donahoe & Ingalls, dated August 18, 2018 and sealed by Keith Oster on September 18, 2018.
Under Code of Virginia § 15.2-2232(C) and City Code § 72-22.2, an application for vacation of a public
street right-of-way shall be submitted to the Planning Commission for review for substantial
conformance with the Comprehensive Plan. The application was not in substantial conformance with
the Comprehensive Plan (2015) in effect at the time of submission; however, the application was
submitted in conjunction with proposed Comprehensive Plan amendments. On September 26, the
Planning Commission recommended approval of the proposed Comprehensive Plan amendments.
Subsequently, the Planning Commission determined that the proposed vacation is in substantial
conformance with Comprehensive Plan (2015) with the recommended revisions.
After notice as required by law, the City Council held a public hearing on the application on October
23, 2018.
City Council adopted the recommended amendments to the Comprehensive Plan on October 30,
2018.
Sec. II.

Vacation of Right-of-Way

The City Council hereby vacates a portion of the Carl D. Silver Parkway public right-of-way consisting
of approximately 2.494 acres, as shown on the General Development Plan titled "MULTI-PURPOSE
MINOR LEAGUE BASEBALL STADIUM; WARD 4 – CITY OF FREDERICKSBURG;
EXISTING CONDITIONS PLAN," by Sullivan Donahoe & Ingalls, dated August 18, 2018 and
sealed by Keith Oster on September 18, 2018, and any subsequent master plan approved by the City
for the project. This vacation is conditioned as follows:

Date
Ordinance 18-__
Page 2

The final subdivision plat showing the vacation shall be recorded within 12 months of the date of
this ordinance, with a certified copy of this ordinance.
The final subdivision plat showing the vacation shall include a dedication of the right-of-way
labeled as "PROPOSED RELOCATED 80' RIGHT OF WAY FOR FUTURE CONNECTION
TO GORDON W. SHELTON BOULEVARD" on the aforementioned General Development
Plan and any subsequent master plan approved by the City for the project.
A Deed of Dedication, in a form approved by the City Attorney, shall be recorded with the final
subdivision plat. It shall provide for easements necessary for the construction of a four-lane road
within the dedicated right-of-way, including any easements required for drainage, utilities,
construction, and slope. The deed shall also provide for additional right-of-way to be dedicated as
needed to accommodate turn lanes or other required infrastructure deemed necessary by the City
after traffic analyses of future development proposals. The deed shall further provide that the
landowners shall allow reasonable ingress and egress for adjacent parcels lacking public street
access to the newly-dedicated right-of-way.
Sec. III.

Effective date.

This ordinance becomes effective immediately.
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
Approved as to form:

___________________________
Kathleen Dooley, City Attorney

***************

Clerk’s Certificate

I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is
a true copy of Ordinance No. 18- duly adopted at a meeting of the City Council meeting held Date, 2017 at which a
quorum was present and voted.
____________________________________

Tonya B. Lacey, CMC
Clerk of Council

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-__

SECOND:
RE:

Granting a Special Use Permit to Celebrate Virginia South, LLC; CVAS
Parkway, LLC; and CVAS Expo Center, LLC; for a Stadium Use at GPINs
7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-79-5783, and 7860-60-7626 in
Celebrate Virginia South

ACTION:

APPROVED: Ayes: 0; Nays: 0

Potomac Baseball, LLC, on behalf of the landowners of record, has applied to the City Council for a
special use permit for a stadium use at GPINs 7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-795783, and 7860-60-7626 within the Celebrate Virginia South development.
The City Council, after notice and a public hearing, has considered the application in light of its
conformity with the City's Comprehensive Plan (2015), its harmony with the purposes and standards
of the zoning district regulations, its compatibility with existing or planned uses of neighboring
properties, and whether the proposed special use and related improvements will be designed, sited,
landscaped, and otherwise configured so that the use will not hinder or discourage the appropriate
development or use of adjacent, neighboring, or community land and structures, or impair their
economic social, or environmental value.
The City Council hereby resolves that:
Based on these considerations, Council finds: (a) this request as submitted (or modified) conforms to
the City's Comprehensive Plan, or to specific elements of that plan and to official policies adopted
under the plan; (b) this request is in harmony with the purpose and intent of the zoning district
regulations; (c) this request will not have an undue adverse impact on the surrounding neighborhood,
in terms of public health, safety, or general welfare; and (d) this request is appropriately designed, sited,
landscaped, and otherwise configured.
This Council grants to Celebrate Virginia South, LLC; CVAS Parkway, LLC; and CVAS Expo Center,
LLC a special use permit for a stadium use at GPINs 7860-70-3653, 7769-57-9159, 7860-80-0703,
7769-79-5783, and 7860-60-7626 in Celebrate Virginia South, in accordance with Potomac Baseball,
LLC's application dated September 4, 2018, subject to the following conditions:
1. The use and development of the stadium shall conform to the Celebrate Virginia South
Agreement by and Between the City of Fredericksburg, Virginia and Celebrate Virginia South,
LLC.
2. The use and development of the stadium use shall conform to the General Development Plan
titled "MULTI-PURPOSE MINOR LEAGUE BASEBALL STADIUM; WARD 4 – CITY
OF FREDERICKSBURG; EXISTING CONDITIONS PLAN," by Sullivan Donahoe &
Ingalls, dated August 18, 2018 and sealed by Keith Oster on September 18, 2018, and any
subsequent master plan approved by the City for the project.

November 13, 2018
Resolution 18-__
Page 2

3. The stadium developer shall construct the “typical section” of Carl D. Silver Pkwy extended
shown on page four of the General Development Plan to, at a minimum, the primary access
to the stadium. Further, the stadium developer shall construct the “typical section” to the
northernmost entrance to any parking lots providing parking required by the UDO.
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 18-__, adopted at a meeting of the City Council held November 13, 2018, at which a quorum
was present and voted.
____________________________________

Tonya B. Lacey, CMC
Clerk of Council
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Preliminary Rendering of Proposed Multipurpose Minor League Stadium
Applicant:
Potomac Baseball, LLC
7 County Complex Ct.
Woodbridge, VA 22192
Pkirk28@verizon.net
301-412-1603
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To: Mike Craig,
Senior Planner
City of Fredericksburg
From: Potomac Baseball, LLC
Applicant
Date: September 4, 2018
Re: Supplementary Information - SUP2018-03 Stadium
________________________________________________________________________________
This Supplementary Information is submitted in response to your letter dated August 23, 2018
transmitting comments by the Technical Review Committee with regard to our Special Use Permit
Application SUP1983-03 submitted on August 2, 2018.
The Supplementary Information contained in this submission includes:
1. EXHIBIT A - Memorandum prepared by SDI responding to each comment included in the
TRC Comment Letter
2. EXHIBIT B - Addition to the previously submitted SUP Narrative addressing Noise
Attenuation (new Section 4. l).
3. EXHIBIT C - Revised GDP prepared by Sullivan, Donahoe & Ingalls dated 9-4-2018
4. Check #1593 in the amount of $324.00 representing the additional SUP fee required as a
result of the SUP Area increasing from 35.55 acres to 37.71 acres in order to address the
TRC Comments (2.16 acres added @ $1.50 = $324.00).
All provisions of our previously submitted SUP Application remain in full force and effect, other
than as modified by this Supplementary Information. Please let us know if you have any questions or
require additional information.

[AUTHORIZED SIGNATURES FOLLOW]
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EXHIBIT B
Addition to Application Narrative
Section 4 l. Noise Attenuation
Modern Multipurpose Minor League stadiums that have been constructed within the last ten to
fifteen years have demonstrated that sound can be contained within the stadium property using
readily available design techniques. Our design team has extensive experience with such
facilities and will bring to this project design features assuring that the quality of life of nearby
residents is not adversity impacted by the proposed Stadium. The following summarizes the
Applicant’s approach to sound attenuation.
General Considerations
Sound generated by and within the Stadium comes from four sources: (1) Crowd Noise, (2)
Stadium Public Address System, (3) Concerts with Separate Sound Systems, and (4) Fireworks
Displays. These sound sources require separate considerations to assure compliance with
applicable laws and with the design objectives of the Stadium.
The Applicant will fully comply with Noise Ordinances of the City of Fredericksburg (Chapter
38. Article II - Noise) and all other applicable rules, regulations and codes. In addition, the
Stadium design goals set by the Team specify that the the Stadium shall be designed to limit the
audible sound generated by operations to not in excess of 70db(A) at any point on a property
line with any residential use, and 75db(A) at any point on a property line with a commercial or
industrial use. For reference, normal conversation at 3-5 feet is 60 db(A), and the sound of
typical living room radio or television audio is 70 db(A).
Stadium Design
Features of the Stadium design intended to minimize noise outside the Stadium include:
* Playing field is sunken approximately 15 feet below the concourse level and Stadium
entrances. Stadium buildings rise above the concourse elevation providing a sound
barrier to activities on the field and in the seating bowl.
* In the outfield, a 31 foot high wall (40 feet high in center field) will be constructed to,
among other functions provide a sound shadow outside the Stadium footprint.
* The “open end (center field)” of the Stadium is oriented toward I-95 and away from
all residential properties.
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* The Stadium public address system will be a distributed series of small speakers located
at the top of the seating bowl and aimed downward to the field. Old fashioned stadiums
(and many current football and collegiate stadiums) use a high volume speaker cluster
in the outfield aimed back at the seating bowl. The distributed system configuration
allows a lower volume at each speaker and makes it easier to prevent sound from
leaving the facility.
* Sound system contractors will be required to measure and document actual sound levels
to verify compliance with design guidelines and codes at completion of construction.

Figure 1 - Home plate to Center field Stadium Orientation
Concerts
Concerts held in the Stadium (including a relocation of the Celebrate Virginia After Hours Concert
Series) will take place on a stage positioned beyond second base and facing back to the seating bowl.
The bowl and the Stadium building structures will serve as a sound buffer between the stage and the
outside of the Stadium. The stage location for the current Concert Series is in an open field with no
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sound attenuation. Sound measurements will be taken and documented to determine the maximum
volume from a concert stage that will be allowed in order to assure the Stadium sound guidelines are
met.
Fireworks
Fireworks displays are a staple attraction of all minor league teams, and are a significant attendance
and revenue producer, which will provide the planned revenues to both the City and the Team. In
order to hold a Fireworks Display, permits must be obtained from the City of Fredericksburg by the
Team specifying the type of display, date and time, and duration. The Silber family has a 29 year
history of holding very successful Fireworks displays at their current facility in Prince William
County with minimal complaints from the surrounding community. In addition to maintaining a close
working relationship with the County fire marshal to obtain applicable permits, the Team maintains
an outreach dialog with the community to publicize the schedule of displays and to receive feedback,
which will continue in the new Stadium.
Advisory Committee
A provision of the agreement between the City and the Team is the formation of a joint Advisory
Committee that will meet periodically to advise regarding the operation and management of the
Stadium, and provide a forum for presenting and considering matters concerning the Stadium, its
operation, and its management. Any issues with nearby property owners that may arise (including
any noise or traffic issues) will be a subject for discussion at these meetings.
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Timothy J. Baroody
City Manager

City of Fredericksburg
P.O. Box 7447
Fredericksburg XTk 22404-7447
Telephone: 540 372-1010
Fax: 540 372-1201

D. Mark Whitley
Assistant City Manager
Doug Fawcett
Assistant City Manager

August 28, 2018

Planning Services
Ann: Mike Craig
P.O. Box 7447
Fredericksburg,

\T\

22404-7447

Re: Request for the vacation of a portion of the Carl D. Silver Pkwy right-of-way in
Celebrate Virginia South
Dear Mr. Craig,
This letter constitutes a formal request to process the vacation of a portion of the Carl D.
Silver Parkway north of Haymarket Street in Celebrate Virginia South. The right-of-way to be vacated
shall be generally located between GPIN 7860-60-7626 to the west and GPIN 7860-70-3653 to the
east. The right-of-way vacation shall be re-aligned on the site to accommodate a four lane roadway
section in accordance with the City standards in 72-52 Access of the City’s Unified Development
Ordinance.
The final boundaries of the right-of-way to be vacated and rededicated to the Ciw shall be
determined through a masterplan process for the stadium project prior to the approval of any site plan
or subdivision plat for the site. Through the masterplan process the City will determine that the
proposed right-of-way alignment is sufficient to ensure the appropriate development of a four lane
road section and that all development and subdivision standards are met.

Sinc ely,

City Manager

ITEM #11A

MEMORANDUM
TO:
FROM:
RE:
DATE:

Timothy J. Baroody, City Manager
Bill Freehling, Director, Economic Development and Tourism
Multi-Purpose Stadium Letter of Intent
July 3, 2018 (For July 10 City Council meeting)

ISSUE
Should City Council approve a Letter of Intent (LOI) with Potomac Baseball, LLC, for the
development of a multi-purpose outdoor recreational facility in Celebrate Virginia South?
RECOMMENDATION
Yes, City Council should approve the LOI.
BACKGROUND
For about a year, the City of Fredericksburg has been in talks with the owners of the Potomac Nationals
about relocating the Club to Fredericksburg. The Club, which is the Class A-Advanced Minor League
Baseball franchise of the Washington Nationals in the Carolina League, currently plays in a stadium
in Prince William County that no longer meets the minimum requirements of Minor League
Baseball. The Silber family for almost 30 years has owned the Club, whose business name is
Potomac Baseball, LLC.
The Club is interested in exploring privately designing, financing, and constructing a state-of the-art,
multi-purpose, 5,000-seat Minor League Baseball stadium in the City to serve as its new home. The
proposed location for the stadium is a site in Celebrate Virginia South, which was designed to handle
the type of traffic flow anticipated at the stadium. After many months of conversations and
negotiations, the City of Fredericksburg and Potomac Baseball, LLC, have settled on a proposed LOI
that follows this memo. City Council at its July 10 meeting will be asked to approve the LOI, which
would then kick off a 120-day study period that could culminate in definitive agreements between the
two sides.
The multi-purpose stadium, which is expected to cost about $35 million to build, would be privately
financed, maintained and operated, but the City of Fredericksburg would be required to pay $1.05
million annually to the Club for 30 years (which is the minimum amount of time that the Club must
remain in Fredericksburg). The payment would help facilitate private financing for the stadium, though
the family would still be responsible for the remaining debt service (about 60 percent) as well as all
operational costs. The City believes that it can generate sufficient revenue at the stadium to fully offset
the required payment, as further detailed below. The payment would be subject to appropriation, but
should a future Council fail to appropriate the money, the City would be required to make a
termination payment to the Club equal to the present value of the tax receipts that the City would be
expected to receive during the balance of the 30-year term.
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The remainder of this memo will cover the following three questions for the City:
•
•
•

Will the stadium generate sufficient revenue to cover the $1.05 million?
Why should the City pursue this project?
What comes next if the LOI is approved?

1. Will the project cover the City’s costs?
The construction and operation of the multi-purpose outdoor recreational venue would generate
substantial new local tax revenues. The City expects that the stadium will pay for itself based on
projections that have been done. This analysis does not take into consideration the various potential
fiscal benefits associated with a stadium (additional development on Celebrate Virginia South’s
roughly 150 acres of remaining land, hotel tax revenue from stadium users, etc.), though it’s reasonable
to believe these benefits will also accrue to the City. Below is a breakdown of where the City believes
the $1.05 million will come from at the stadium:
A. Tax revenue: $700,000 estimated
The City and its Economic Development Authority in 2013 hired well-known baseball consulting firm
Brailsford & Dunlavey (B&D) to perform two studies of the prospects for a team (then the
Hagerstown Suns, also a Class A affiliate of the Washington Nationals) relocating to Fredericksburg.
The studies (which are available at FredericksburgBaseball.com) determined that Fredericksburg was
a good market for Minor League Baseball. The analysis made the following estimates on annual
revenue (note that sales tax revenue has been lowered to reflect only the 1 percentage point the City
will collect from this tax, as there will be no “clawback” possible for a privately financed stadium):
Baseball Revenue:
Admissions Tax: $192,000
Sales Tax (Adjusted): $33,000
Meals Tax: $166,000
Non-Baseball Revenue
Admissions Tax: $32,000
Sales Tax (Adjusted): $3,000
Meals Tax: $14,000
BPOL Tax: $28,000
Total: $468,000
The B&D analysis was based on what was at the time a proposal for a publicly owned stadium that
would have been exempt from real estate taxes. Conversely, a privately held stadium would be fully
taxable. Assuming a $35 million valuation and not even including personal property taxes, the stadium
property would generate about $280,000 a year in incremental real estate tax revenue at current
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tax rates. It’s worth noting that while tax rates and valuations may well rise over the 30-year period,
and inflation may kick in, the City’s payment would remain constant at $1.05 million (See Section “D”
below).
Factoring in the $280,000, the total amount of annual tax revenue projected from the stadium
is $748,000. The City is rounding down to $700,000 to create some margin of safety.
The B&D projections are based on actual per-game average attendance of 3,440. The Potomac
Nationals have averaged paid attendance of 3,556 over the past five full seasons, according to the
Carolina League website. While Prince William County is a larger market population-wise, the P-Nats
play in a substandard stadium that has few of the amenities planned for the Fredericksburg project.
At this new venue, the P-Nats are projecting paid attendance of 4,100 people (a number validated by
B&D as a conservative estimate).
B. Use revenue: $250,000 estimated

Under the LOI, the City would have access to the stadium up to 183 days of the year. The City could
run an array of events at the stadium or contract with a third-party management company to do so.
This could include the Celebrate VA After Hours concerts, high school and college games, youth and
travel baseball, Parks & Recreation leagues, food and music festivals, various sports tournaments,
birthday parties, car shows, races, a holiday lights show, ice skating, fireworks, Scout campouts, movie
nights and more. The City would also have access to a suite at the stadium from which it could
entertain and meet with economic development prospects and visiting groups.
Alternatively, a promising structure that would be investigated during the study period is a revenueshare model in which the Club and City would work together to bring activity to the ballpark on nongame days, with the City receiving a percentage of the profits. This model is in place at the Jeff Rouse
Swim and Sport Center in Stafford County. With either model, the City believes the $250,000 estimate
is achievable, even without considering the effects of inflation (See Section “D” below). (It is worth
noting that the Celebrate VA After Hours concert series by itself currently produces about $100,000
in annual lease revenue).
C. Silver Companies commitment
The Silver Companies, which is the developer of Celebrate Virginia South and will lease the property
for the stadium complex to the Club, has pledged $100,000 a year toward the project. Details of this
commitment will be formalized during the study period. It’s possible that the $100,000 (fixed) payment
could go directly from Silver to the Club, which would reduce the City’s commitment to $950,000 a
year.
D. Impact of inflation
Renaissance Planning Group ran an analysis of the effect inflation could have on the City’s expected
revenue and expenses. The analysis follows this memo and uses an assumed annual inflation rate of
1.5 percent on the use and tax revenue. Making that assumption, revenue would be expected to slightly
outpace expenses (which would remain fixed for 30 years) by the second year of the agreement. By
Year 30, using that growth rate, revenues would surpass expenses by more than $500,000. Over a 30

Multi-Purpose Stadium Letter of Intent Memo
Page 4 of 4

year period, revenue of $38.7 million and expenses of $31.5 million would be expected. That results
in a $7.2 million surplus to the City from the stadium over 30 years.
The City would not be required to issue any debt for this project. The City’s financial advisor has
reviewed the deal structure.
2. Why should the City pursue this agreement?
In addition to the aforementioned tax revenue and use benefits, the stadium would provide seasonal
(about 200) and full-time (about 20) employment opportunities for the people of Fredericksburg and
the region. For many local youth, the stadium could provide a first job opportunity. The Club has
committed to working with Fredericksburg City Schools and the University of Mary Washington to
recruit its seasonal workforce.
The multi-purpose outdoor recreational venue would also generate additional intangible benefits to
the community, including the sense of community that identification with a Minor League Baseball
team generates, the promotion of the City through the team’s activities, and the team’s contributions
to City residents through community-involvement activities. The Partnership Agreement that follows
this memo lays out the marketing value that the City would get from this venue – which includes the
team name, promotional displays and banner ads, and video ads at the ballpark.
The private development of an outdoor multi-use Minor League Baseball stadium and additional ball
fields is envisioned for the Celebrate Virginia South area of the City in its 2015 Comprehensive Plan
(Land Use Planning Area 1: Celebrate Virginia/Central Park). The development of a multi-purpose
outdoor recreational venue is a City Council Priority for the 2018 – 2020 time period. The Joint City
and EDA Economic Strategic Plan -- in particular Goals 4, 7, and 8 -- support this development.
3. What are the next steps?

If City Council approves the LOI, a 120-day study period would ensue in which the Club would plan
the stadium, receive all approvals from Minor League Baseball and the Carolina League, secure
financing, obtain legislative approvals from City Council regarding land-use, and more. That time
period would include a special-purpose City Council public meeting to hear input on the proposal, as
well as drafting and negotiating a definitive agreement with the Club. The Club would then go through
the permitting process, construct the stadium and open it for play – ideally in time for Opening Day
in April 2020.
ATTACHMENTS
Renaissance Planning analysis
Resolution
Letter of Intent
Partnership Benefits

Fredericksburg Ballpark Net Present Value
Renaissance Planning prepared an assessment of the Net Present Value (NPV) to the city of the
proposed elements of the Multi-Purpose Stadium Letter of Intent described in the memorandum from
Bill Freehling to Timothy J. Baroody for the July 10, 2018 City Council Meeting. That memorandum
describes the key elements of the proposal over the proposed 30-year term, summarized below as
follows:
•
•
•
•

Annual City tax revenue of $700,000
Annual City user fee revenue of $250,000
Annual contribution to the City from the Silver Companies of $100,000
Annual payment from the City to Potomac Baseball, LLC, of $1,050,000

During the first year of the agreement, the three sources of revenue are equal to the one expense in the
list above. For each subsequent year, the first two sources of revenue are subject to inflation whereas
the third source of revenue and the annual payment are fixed, so the cash flow to the city will be
positive.
Figure 1 below shows the annual revenues and expenses in current dollars presuming a discount rate of
5.0% and an annual inflation value of 1.5%. By the end of the contract term, the annual revenue of
$1,562,960 will be $512,960 higher than the annual cost of $1,050,000. Beyond the contract term when
the City’s payments are completed, additional revenues would still be expected to accrue to the City.
The elements of Figure 1 are detailed in the accompanying table.

Figure 1. Annual City Revenues and Expenses
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MOTION:

July 10, 2018
Regular Meeting
Resolution 18-

SECOND:
RE:

Approving a Letter of Intent with Potomac Baseball, LLC for the Development of a
Multi-Purpose Outdoor Recreational Facility in Celebrate Virginia South

ACTION:

APPROVED: Ayes: 0; Nays: 0

Potomac Baseball, LLC is the owner of a Class A-Advanced Minor League Baseball franchise in the
Carolina League; the Carolina League is a member of The National Association of Baseball Leagues,
Inc. The team is an affiliate of the Washington Nationals Major League Baseball Club. The team
currently plays in a stadium in Prince William County, Virginia, which no longer meets the minimum
requirements of Major League and Minor League Baseball.
The Club is interested in exploring privately designing, financing, and constructing a state-of the-art
multi-purpose Minor League Baseball stadium in the City to serve as the home of the team. The
proposed location for the stadium is a site in Celebrate Virginia South.
The construction and operation of the multi-purpose outdoor recreational venue would generate
substantial new local tax revenues and provide short-term and long-term employment opportunities
for the people of Fredericksburg and the Greater Fredericksburg Region.
The multi-purpose outdoor recreational venue would also generate additional intangible benefits to
the community, including the sense of community that identification with a Minor League Baseball
team generates, the promotion of the City through the team’s activities, and the team’s contributions
to City residents through community-involvement activities. In addition, the Club has proposed that
the City may use the multi-purpose outdoor recreational venue throughout the year for Parks &
Recreation and other public programming and events.
The private development of an outdoor multi-use Minor League Baseball stadium and additional ball
fields is envisioned for the Celebrate Virginia South area of the City in its 2015 Comprehensive Plan
(Land Use Planning Area 1: Celebrate Virginia/Central Park). The development of a multi-purpose
outdoor recreational venue is a City Council Priority for the 2018 – 2020 time period. The Joint City

and EDA Economic Strategic Plan, in particular Goals 4, 7, and 8 support this development.
The Club proposed the terms of a potential partnership with the City and the Fredericksburg EDA
in a document entitled, “Proposed Partnership – Potomac Baseball, LLC and Fredericksburg
Economic Development Authority,” dated June 8, 2018. This proposal states the Club’s offer to
develop, finance and build a privately-owned multi-purpose outdoor recreational venue in the City,
together with the commitment to locate in the City a Minor League baseball team owned by the
Club, from which City will derive a variety of tangible, financial and intangible benefits. The City
Benefits are organized into the following categories: Multi-purpose outdoor recreational venue,
Team, Community, Marketing, and Multi-purpose outdoor recreational venue Use and are further
described in the Development Proposal.
The Club and City have reached a preliminary or conceptual agreement for the development of the
multi-purpose stadium and the relocation of the team to Fredericksburg. The letter of intent
establishes the steps each party must take in order to reach a final agreement. The letter of intent is
an indication of seriousness of purpose on both sides, but it does not guarantee that the parties will
reach a final agreement.
Therefore, the City Council hereby resolves that:
•

The City Manager is authorized to execute, deliver, and carry out the letter of intent with
Potomac Baseball, LLC substantially the form in which submitted for approval;

•

The City Manager will schedule a special-purpose City Council public meeting for the
purpose of hearing input from the public on the proposal.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

July 10, 2018
Resolution 18-__
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***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy of
Resolution No. 18- , adopted at a meeting of the City Council held Date, 2018, at which a quorum was present and
voted.

Tonya B. Lacey, CMC
Clerk of Council

Letter of Intent
Between
City of Fredericksburg
and Potomac Baseball, LLC
This is a letter of intent between the City of Fredericksburg, a Virginia municipal corporation
(City); and Potomac Baseball, LLC, a Virginia limited liability company (Club).
Recitals
Club is the owner of a Class A-Advanced Minor League Baseball franchise in the Carolina
League; the Carolina League is a member of The National Association of Baseball Leagues, Inc. (also
known as “Minor League Baseball” or “MiLB”). The Team is an affiliate of the Washington Nationals
Major League Baseball Club. The Team currently plays in a stadium in Prince William County,
Virginia, which no longer meets the minimum requirements of Major League and Minor League
Baseball.
The Club is interested in exploring privately designing, financing, and constructing a state-of
the-art multi-purpose Minor League Baseball stadium in the City to serve as the home of the Team.
The proposed location for the stadium is a site in Celebrate Virginia South (the Site).
The construction and operation of the multi-purpose outdoor recreational venue on the Site
would generate substantial new local tax revenues and provide short-term and long-term employment
opportunities for the people of Fredericksburg and the Greater Fredericksburg Region.
The multi-purpose outdoor recreational venue would also generate additional intangible
benefits to the community, including the sense of community that identification with a Minor League
Baseball team generates, the promotion of the City through the Team’s activities, and the Team’s
contributions to City residents through community-involvement activities. In addition, the Club has
proposed that the City may use the multi-purpose outdoor recreational venue throughout the year for
Parks & Recreation and other public programming and events.
The private development of an outdoor multi-use Minor League Baseball stadium and
additional ball fields is envisioned for the Celebrate Virginia South area of the City in its 2015
Comprehensive Plan (Land Use Planning Area 1: Celebrate Virginia/Central Park). The development
of a multi-purpose outdoor recreational venue is a City Council Priority for the 2018 – 2020 time
1

period. The Joint City and EDA Economic Strategic Plan, in particular Goals 4, 7, and 8 support this
development.
The City is authorized by Code of Virginia §15.2-1806 to establish parks, recreation facilities
and playgrounds, and to set apart for such uses any land or buildings owned or leased by it; and to
acquire land, buildings and other facilities for these purposes.
The Club proposed the terms of a potential partnership with the City in a document entitled,
“Proposed Partnership – Potomac Baseball, LLC and City of Fredericksburg,” dated June 28, 2018
(the “Development Proposal”). This proposal states the Club’s offer to develop, finance and build a
privately-owned multi-purpose outdoor recreational venue in the City, together with the commitment
to locate in the City a Minor League baseball team owned by the Club, from which City will derive a
variety of tangible, financial and intangible benefits (collectively, “City Benefits”). The City Benefits
are organized into the following categories: Multi-purpose outdoor recreational venue, Team,
Community, Marketing, and Multi-purpose outdoor recreational venue Use and are further described
in the Development Proposal.
By letter dated April 26, 2018, the Silver Companies have committed annual support for the
Multi-purpose outdoor recreational venue in the form of a $100,000 cash contribution and the
relocation of the Celebrate Virginia After Hours concert series, with its associated lease revenue, to
the multi-purpose outdoor recreational venue (the “Silver Contribution”). City acknowledges and
agrees that Club is not a party to the Silver Contribution, will not be reimbursing Silver Companies or
any other entity for any portion thereof, and that the receipt or non-receipt of any proceeds shall not
alter or effect the payment by City and/or EDA to Club of the funds described in section 3.7 below
during the term of the Development Agreement.
The Club and City propose to prepare, negotiate and enter into a Development Agreement
under which the Club would acquire the Site by lease or purchase, and design, build and operate the
multi-purpose outdoor recreational venue. The Club would be contractually committed to its
undertakings, obligations and commitments that are set forth in the Development Agreement, such
that the City will derive some or all of the City Benefits during the term thereof.
Agreement.
The parties therefore agree as follows:

2

1. Definitions.
1.1. C-PACE: financing available for clean energy improvements to existing properties and new
construction, authorized by Code of Virginia §15.2-958.3.
1.2. City Funding Commitment: the annual payment by the EDA to the Club, as described in
sections 2 and 3, especially section 3.7.
1.3. Definitive Agreements: This term refers collectively to the Development Agreement between
the EDA and the Club, and any other agreements that are deemed necessary to accomplish
the proposed transaction outcomes described in section 2.
1.4. Development Proposal: the document entitled, “Proposed Partnership – Potomac Nationals
and City of Fredericksburg,” dated June 28, 2018.
1.5. EDA: the Economic Development Authority of Fredericksburg, Virginia.
1.6. League: the National Association of Baseball Leagues, Inc. (also known as “Minor League
Baseball” or “MiLB”).
1.7. Legislative approvals: the adoption of ordinances, resolutions, and motions by the
Fredericksburg City Council, approving or adopting any Comprehensive Plan amendments,
zoning (special use permit) approvals, right of way vacations, Tourism Gap Financing plans,
C-PACE ordinances, Definitive Agreements, and any other legislative matters that are required
to authorize the construction of the Multi-purpose outdoor recreational venue under state or
local laws.
1.8. Multi-purpose outdoor recreational venue : a state-of the-art multi-purpose Minor League
Baseball stadium, with a seating capacity of approximately 5,000, and associated surface
parking, which is designed to be suitable for multiple uses, including outdoor concerts; other
sporting events (such as high school and college baseball tournaments); festivals; community
events (such as community walks and runs and Memorial Day or Veterans Day celebrations
or commemorations); and family-friendly events, in addition to Minor League Baseball. The
Multi-purpose outdoor recreational venue is located at the Site.
1.9. Silver Companies’ Commitment: the commitment of support for the Multi-purpose outdoor
recreational venue by the Silver Companies, as outlined in their letter of April 26, 2018 to
Timothy J. Baroody, City Manager.
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1.10.
Site: the proposed location of the Multi-purpose outdoor recreational venue. Unless
otherwise agreed by the Club and City, the Site shall be located within the Celebrate
Virginia/Central Park Tourism Zone.
1.11.
Tax Receipts: the tangible personal property, admissions, meals, business license and
incremental real property taxes; and the non-designated local portion of the sales tax,
excluding penalties and interest) levied and collected by or on behalf of the City within the
Multi-purpose outdoor recreational venue during the Term. The baseline for calculating
incremental real estate taxes is proposed to be the assessment of the Site effective July 1,
2018.
1.12.
Team: a Minor League baseball team owned by the Club, presently known as the
Potomac Nationals or P-Nats, the Class A (Advanced) affiliate of the Washington Nationals
Major League Baseball Club.
1.13.
Term: the 30-year period commencing on the first day of the month during which the
Multi-purpose outdoor recreational venue is substantially complete, has received all necessary
use and occupancy permits to open to the public for Minor League Baseball games by the
Team, and has in fact opened to the public for this purpose.
1.14.
Termination Payment: a payment equal to the present value of the Tax Receipts that
the City is expected to receive during the remaining balance of the Term. The Termination
Payment is calculated based on the average of annual Tax Receipts received by the City during
the prior three fiscal years, discounted at an annual rate of 4%. The aggregate amount of the
Termination Payment shall not exceed the aggregate sum of the remaining City Funding
Commitments discounted at an annual rate of 4%.
1.15.
Tourism Development Financing Program: an economic development program of the
Commonwealth of Virginia, established under Code of Virginia §58-3851.1, under which a
tourism project which has been certified by the State Comptroller qualifies for a state grant
in an amount equal to the revenues generated by a one percent state sales and use tax on
transactions taking place on the premises of the authorized tourism project. The state
revenues are matched by the owner of the project and by local funding equal to the revenues
generated by at least a one percent local sales and use tax. This is also known as Tourism
Gap Financing. It is understood and agreed by Club that unless otherwise agreed by City in
writing, the utilization of this program shall not result in City incurring additional costs or
obligations or in receiving less revenue.
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2. Proposed transaction outcomes. The proposed outcomes of this letter of intent (the “Proposed
Transactions”) are:
2.1. The development of the Multi-purpose outdoor recreational venue, which will serve as the
home of the Minor League baseball team owned by the Club, (which is presently known as
the “Potomac Nationals” or “P-Nats”), the Class A (Advanced) affiliate of the Washington
Nationals Major League Baseball Club. The Multi-purpose outdoor recreational venue will
be owned, designed, financed, constructed, operated, and maintained by the Club at its sole
cost and expense.
2.2. The Development Agreement will reference, specify or further describe the City Benefits in
the areas of Multi-purpose outdoor recreational venue, Team, Community, Marketing, and
Multi-purpose outdoor recreational venue Use.
2.3. The Club and the City will explore the feasibility and availability of other incentives for the
Multi-purpose outdoor recreational venue, including C-PACE financing, Tourism
Development Financing Program, and other potential sources of grant funding or Multipurpose outdoor recreational venue financing. Unless otherwise agreed by City in writing,
the utilization of the Tourism Development Financing Program shall not result in the City
incurring additional costs or obligations or in receiving less revenue.
2.4. A commitment by the City to provide the City Funding Commitment in the amount of
$1.05M per year for 30 years, subject to appropriation by City Council.
3. Definitive Agreements. Upon execution of this letter of intent, the parties will enter into
negotiations to attempt to produce one or more mutually acceptable binding agreements to
effectuate the Proposed Transactions. The Development Agreement is the primary Definitive
Agreement. It is proposed to reference, describe or specify the City Benefits, details of the City
Funding Commitment and the mutual undertakings of the Parties as follows.
3.1. The Club will be responsible for site acquisition, design, financing, construction, operation,
and maintenance of the Multi-purpose outdoor recreational venue on the Site at its sole
expense. It is the intention of the parties that the Multi-purpose outdoor recreational venue
be completed prior to the 2020 Carolina League Minor League Baseball season, beginning in
April, 2020. The total investment by the Club in the various capital costs of the Multi-purpose
outdoor recreational venue is anticipated to be approximately $35 million.
3.2. The Team name shall begin with “Fredericksburg,” or such other name as the parties shall
mutually agree upon. The Club shall not permit the relocation of the Team, nor permit the
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Team’s home games under the Club’s control to be played in any location other than the
Multi-purpose outdoor recreational venue, for at least 30 years following its opening. The
Team may temporarily relocate games of the Team in the event the Multi-purpose outdoor
recreational venue is damaged or unusable. The Club shall take all necessary and appropriate
action to maintain the franchise of the Team with the League in good standing.
3.3. The Club shall undertake the activities listed in the Development Proposal under the
“Community” category.
3.4. The Club shall provide the City the services, products, and opportunities listed in the
Development Proposal under the “Marketing” category.
3.5. The Club will grant City the right to exclusive use of the Multi-purpose outdoor recreational
venue and appurtenant facilities for 183 days each calendar year, and use on additional days
if it does not interfere with Team activities. The City will have use of the Multi-purpose
outdoor recreational venue for community activities, concerts, high school, college and
amateur athletics, major events, tours, meetings with economic development prospects, and
other uses, consistent with the sound operation of a professional Minor League venue. The
Development Agreement will include a booking policy providing for fair allocation of dates
between the City and Club. More details of the use-related City Benefits are included in the
Development Proposal under the Multi-purpose outdoor recreational venue Use category.
3.6. In the alternative, the Club and the City may agree to cooperatively hire a single suitable and
experienced firm or individual (which may be the Club or an employee of the Club) to
promote and manage the use of the Multi-purpose outdoor recreational venue on days when
it is not in use by the Team. Under this alternative, the Development Agreement would
include an agreed division between the Club and the City of revenues realized through these
marketing and management efforts.
3.7. In recognition of the City Benefits derived by the City from the location of the Multi-purpose
outdoor recreational venue and the Team in the City, the City Funding Commitment will be
an annual amount of $1.05M for 30 years, subject to annual appropriation by the City Council,
due and payable by the City through the EDA to the Club.
3.7.1. Any or all of such payments may be assigned by Club to Club’s lender.
3.7.2. The Definitive Agreements will include provisions including, without limitation, (a) a
requirement that the City Manager include a request to appropriate the City Funding
Commitment in each annual recommended budget, and (b) should the City Council fail
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to make an annual appropriation, (i) Club shall have the right to terminate the Definitive
Agreements following notice to City and a reasonable cure period, (ii) upon termination
City shall assign the Silver Commitment to Club, and (iii) upon termination, the Club
shall receive the Termination Payment.
3.8. The Development Agreement will establish reporting protocols for the Club of reasonable
categories of information so as to enable the City to ascertain City Benefits, including as to
the amount of capital investment by the Club within the City.
3.9. The Definitive Agreements will include provisions to protect the City in the event of material
default by Club, including, without limitation, all remedies available to City in law or in equity,
right to obtain injunctive and/or temporary restraining order relief, specific performance,
refund, and certain rights to terminate the Definitive Agreements.
4. Term of the letter of intent; exclusivity. If the Definitive Agreements are not entered into by
the parties within 120 days following execution of this letter of intent, then the letter of intent
shall terminate, unless the term is extended by written agreement of the parties. The Club shall
negotiate exclusively with the EDA and City, and the EDA and City shall negotiate exclusively
with the Club for the duration of the term of this letter of intent, with respect to the construction
of the Multi-purpose outdoor recreational venue and the relocation of the Team.
5. Club responsibilities. The Club shall proceed to:
5.1. Apply for and obtain, if feasible, satisfactory evidence (including title commitments) that the
Club has secured the rights to control the Site for the duration of the Term, through purchase
agreements, ground leases, leases, the assignment of leases, right of way vacation, or
otherwise, to effectuate the Proposed Transactions.
5.2. Apply for and obtain all approvals required by the Carolina League, Minor League Baseball,
and Major League Baseball necessary to effectuate the Proposed Transactions.
5.3. Select suitable and experienced design and/or construction professionals (the “Design
Team”) to provide a preliminary design for the Multi-purpose outdoor recreational venue.
The Club will keep the City informed as to the identity of the members of the Design Team.
5.4. Cause the Design Team to prepare preliminary plans and specifications for the Multi-purpose
outdoor recreational venue for review by the parties. The Club agrees to use commercially
reasonable efforts to cooperate with the City to maximize the use of the Multi-purpose
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outdoor recreational venue to accomplish the City’s public purposes in entering into this letter
of intent and the Definitive Agreements.
5.5. Prepare a preliminary budget and schedule for the construction of the Multi-purpose outdoor
recreational venue and provide it to the EDA and City for review.
5.6. Seek to obtain a binding loan commitment letter from an institutional lender in an amount
and on terms satisfactory to the Club and the City;
5.7. Seek to obtain a Phase I environmental assessment and such other testing and reports as may
be reasonably required by the City during the permit review process to assess the physical and
financial feasibility of the Multi-purpose outdoor recreational venue, or recommended in the
Phase I report;
5.8. Seek to obtain evidence of the suitability of the Site for the Club’s intended use, through
satisfactory geotechnical and site studies;
5.9. Seek to obtain a survey and subdivision plat of the Site;
5.10.
Seek to obtain evidence satisfactory to the Club and City that the Site is properly zoned
for the Club’s intended use and that any and all required variances or special use permits have
been or can be obtained.
6. City and EDA responsibilities. The Cityshall proceed to:
6.1. Initiate a Comprehensive Plan amendment authorizing the establishment of a new public
recreational facility at the Site, and any necessary amendments to the Capital Improvements
Plan or FY2019 City budget.
6.2. Review any required zoning approvals or right of way vacation through the appropriate
statutory procedure;
6.3. Consider any other Legislative Approval required for the development of the Definitive
Agreements;
6.4. Promptly review and comment on the documents produced by the Club in the course of its
due diligence responsibilities;
6.5. Work with the EDA to develop its role and obtain EDA approval as may be necessary for
the Definitive Agreements.
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6.6. Secure the Silver Companies’ Commitment;
6.7. Explore the feasibility of C-Pace and Tourism Development Financing Program incentives;
6.8. Engage the public and solicit public comment through such meetings, hearings, presentations,
surveys, and comment forums as it may determine to be reasonable and necessary to
determine the level of public support for the City Funding Commitment.
6.9. To the greatest extent permitted by law, City shall expedite required Stadium construction
permits.
7. Mutual responsibilities and representations.
7.1. The parties will cooperate and negotiate in good faith with each other to develop the
Definitive Agreements on terms acceptable to all parties. The letter of intent does not bind
the parties to signing the Definitive Agreements unless all factors, including public support,
are satisfactory to each party.
7.2. Each party shall bear and pay all costs and expenses (such as fees and expenses of consultants,
legal advisors, brokers and investment bankers) incurred by it in connection with this letter
of intent regardless of whether the Definitive Agreements are executed or the Proposed
Transactions are consummated.
7.3. Each party represents, as to itself, that this letter of intent (i) has been validly executed and
delivered, (ii) has been duly authorized by all municipal, agency, corporate, company,
partnership, or other action, as applicable, and (iii) constitutes a valid agreement of that party,
enforceable in accordance with its terms.
7.4. This letter of intent constitutes the entire agreement of the parties relating to the transactions
addressed by it, and supersedes all prior contracts, agreements or understandings with respect
to those matters, whether oral or written.
7.5. No party shall directly or indirectly assign all or any part of this letter of intent, or any of its
rights, interests, or obligations without first obtaining the prior written consent of every other
party.
7.6. This letter of intent shall be governed by and construed and enforced in accordance with the
laws of the Commonwealth of Virginia. The sole venue for any judicial proceeding arising
out of this letter of intent shall be the Fredericksburg General District or Circuit Court.
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7.7. The parties may execute this letter of intent in multiple counterparts, each of which is deemed
an original and all of which constitute only one letter of intent.
8. Notices. All notices required to be given under this letter of intent shall be given in writing and
shall be effective when actually delivered if hand delivered or when deposited with a nationally
recognized overnight courier or deposited as certified or registered mail in the United States mail,
first class, postage prepaid, addressed to the party to whom the notice is to be given at the address
shown below. Any party may change its address for notices under this agreement by giving formal
written notice to the other parties, specifying that the purpose of the notice is to change the party’s
address.

City:
Timothy Baroody, City Manager
City of Fredericksburg
715 Princess Anne Street
Fredericksburg, Virginia 22401
Club:
Lani Weiss, President
Potomac Baseball, LLC
7 County Complex Ct.
Woodbridge, VA 22192

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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Each party is signing this agreement on the date stated opposite that party’s signature.
CITY OF FREDERICKSBURG

By:_________________________________
_________________
Timothy J. Baroody, City Manager
date
As authorized by City Council Resolution 18-__, [date]

POTOMAC BASEBALL, LLC
By:__________________________________
Lani Silber Weiss, President

______________
date
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Proposed Partnership – Potomac Nationals and Fredericksburg
Economic Development Authority June 8, 2018

The following outlines Benefits proposed to City/EDA by Club in addition to
Tax Revenues, and other indirect benefits as set forth in separate studies
and reports. Club and City/EDA will work together each season to keep the
programs fresh and relevant to the community.
BENEFIT

DESCRIPTION

ESTIMATED
ANNUAL
VALUE

Multi-purpose Outdoor Recreational Venue (Stadium)
Club to privately design, finance, construct, own, and maintain a state-of
the-art multi-purpose Minor League Baseball stadium, with a seating
capacity of approximately 5,000, and associated surface parking, which is
designed to be suitable for multiple uses, including outdoor concerts;
other sporting events (such as high school and college baseball
tournaments); festivals; community events (such as community walks and
runs and Memorial Day or Veterans Day celebrations or
commemorations); and family-friendly events, in addition to Minor League
Baseball.

$35 million
private
investment

City Use

The Club will grant City the right to exclusive use of the Multi-purpose
outdoor recreational venue and appurtenant facilities for up to 183 days
each calendar year, and use on additional days if it does not interfere with
Team activities. The City will have use of the Multi-purpose outdoor
recreational venue for community activities, concerts, high school, college
and amateur athletics, major events, tours, meetings with economic
development prospects, and other uses, consistent with the sound
operation of a professional Minor League venue. The Development
Agreement will include a booking policy providing for fair allocation of
dates between the City and Club. 3.6. In the alternative, the Club and the
City may agree that the Development Agreement may specify
cooperatively hiring a single suitable and experienced firm or individual
(which may be the Club or an employee of the Club) to promote and
manage the use of the Multi-purpose outdoor recreational venue on days
when it is not in use by the Team. Under this alternative, the
Development Agreement would include an agreed division between the
Club and the City of revenues realized through these marketing and
management efforts.

$250,000

Economic
Development
Stadium Use

Use of Stadium facilities for conferences, meetings, job fairs, encouraging
business relocations, guest tours, and similar.

$25,000

Stadium

Stadium Use

Use of a Stadium Suite for all Team home games to entertain businesses
considering relocating to Fredericksburg, and rewarding those who have
relocated

$40,000

Team Name

"FREDERICKSBURG" to be included in the name of the Minor League
Team. Team will wear "Fredericksburg" jerseys when visiting other
communities

$250,000

Non-relocation

Team must remain in Fredericksburg for a minimum of 30 years

$50,000

Fredericksburg
Displays

Club will work with City, EDA, and community organizations to create
promotional displays in the Stadium at all Team games

$10,000

Non-Profit
Organizations

Club will develop fundraising programs in conjunction with non-profit and
charitable organizations to use the Stadium and Team for fundraising.

$100,000

Fredericksburg
Food Stands

Create opportunities to highlight local foods and craft beers at the Stadium
through programs such as "Fredericksburg Eats" stand

$25,000

EDA Business
Leader of the
Week

EDA will have the opportunity to select weekly key business leaders to be
recognized at the Stadium before and during a game

$5,000

City/EDA Game
Presenting
Sponsor

Celebration of Fredericksburg at the Stadium during one game each
season. Special promotional activities, media, pre-game recognitions,
special commemorative tickets

$25,000

Regional Ball &
Bat
Tournaments

Team and City/EDA to collaborate to bring regional youth tournaments to
the Stadium such as American Legion World Series, College Tournaments,
Etc, to encourage tourism. Free and/or discounted game tickets made
available to youth participants

$20,000

Special Advance
Tickets

Develop programs to allow Fredericksburg residents to have advance
purchase opportunities for non-baseball events

n/c

School Initiatives

Team to use best efforts to create year-round programs with
Fredericksburg Public Schools such as: Teacher Hall of Fame, "Friday Night
Lights" HS baseball games (ticket proceeds to schools), Fundraising
programs such as beneficiary of Hot Stove Banquet, jersey auctions, and
similar, Reading Programs, Teacher Appreciation Nights, Special Day Game
learning programs with free or discounted tickets

$90,000

Team controlled
media

Fredericksburg mentions in all media controlled by Team (radio, tv, press,
social media). Team will also use best efforts to have Fredericksburg
mentions on Washington Nationals radio and tv broadcasts

$300,000

Outfield
Billboard

Fredericksburg 8' x 16' outfield banner at no charge (City responsible for
production cost of future replacements)

$20,000

EDA Suite
Team

Community

Marketing

Program Ad

City/EDA to have a full page program ad each season

$15,000

Website Banner

ROS rotational banner made available to Fredericksburg on Team website

$10,000

Press Releases,
Digital Media

Fredericksburg referenced as originating source on all releases and game
wraps

$35,000

Press Box Logo

Fredericksburg Logo on Pressbox - referenced every game broadcast

$50,000

Custom Video
Message

60 second spot made available to City/EDA on HD Video Board each game

$10,000

Michael J. Craig
From:
Sent:
To:
Subject:

Melody <melodyhiggins@aol.com>
Thursday, August 23, 2018 9:17 AM
Michael J. Craig
Proposed Baseball Stadium

Dear Mr. Craig,
Our family is very excited about the proposed minor league baseball stadium. We were season ticket holders for the Orioles
when we lived in Maryland and my father misses attending those games. I do not believe that the noise level will be
an issue. My anecdotal experience is when leaving a major league stadium, there is almost no noise on the outside of the
stadium. If a home run occurs, the crowd will express their excitement, but otherwise, nothing much can be heard.

I live in the Celebrate Virginia Community and this stadium cannot be as bad as the concerts that are held. The Ted
Nugent concert that was recently held was very loud, but I have not seen any protests against them from my Celebrate
Virginia neighbors. If one thinks about the many good things about this stadium-jobs, entertainment, tourists to name a
few, it would seem to outweigh an unproven noise concern.

Let's Play Ball!
Melody Dirienzo
6 Whaleback Lane
Fredericksburg, VA 22406
410-340-2660
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Michael J. Craig
From:
Sent:
To:
Subject:

Carla Anderson <carla.anderson48@gmail.com>
Wednesday, August 22, 2018 11:07 AM
Michael J. Craig
new arena by wegmans

Not all of Celebrate Del Webb is against the stadium. I lived near the stadium in Prince William for YEARS ‐ probably not
more that a couple miles (as the crow flies). Never disturbed except for hearing a little of the fireworks. And I assure
they were far less disturbing than the blasting at Quantico. That shit would rattle our windows.
We have a small group that have to dispute everything! Obviously nothing better to do in old age. LMAO.
Carla Anderson
223 Long Point Drive
Fredericksburg 22406
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Michael J. Craig
From:
Sent:
To:
Subject:

Barbara Wright <barbara.w.wright@gmail.com>
Thursday, August 23, 2018 10:32 AM
Michael J. Craig
Noise issues

We live in Del Webb’s Celebrate Virginia. We hear the outdoor concerts. We are all for a minor league stadium IF you
build in noise abatement features. Doing anything less is not fair to residents who pay normal taxes but who have no
children to educate. You make a lot of money on our taxes compared to families with children. You owe us at least this
adjustment to your stadium plans!
Bill and Barbara Wright
405‐226‐4498
178 Long Point Dr.
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Michael J. Craig
From:
Sent:
To:
Subject:

Mary Maki <raymary153@gmail.com>
Tuesday, August 21, 2018 12:02 PM
Michael J. Craig
Re: Thank you

Mike: I contacted a company in Connecticut that I thought installed stadium sound systems. That wasn’t quite
right, but here is their reply. Maybe it will
help your department as the proposals for sound systems are entertained. Thanks again for listening.
Mary
Mary,
Fist, Harman is a hardware and software manufacturer. We do Not design systems, make acoustic
recommendations or provide any installation services. We only supply the equipment and supporting
software.
Containing audio within an outdoor facility is extremely challenging. A well designed sound system can
mitigate the amount of sound that travels outside the facility, but not eliminate it.
In most cases it’s not the installed sound system that’s the problem. Most noise complaints are generated
from concerts and other special events that bring in their own sound systems.
Here are a couple things I would recommend:
 Make sure the building design team includes a good system designer (not some local music store,
but a real designer). Also make sure they have an acoustician on staff that can provide a prediction
model of how the system will affect the surrounding areas.
 Check with your township or city about what the local noise ordinance really says. Some are
really good, others are not and really difficult to inforce. Just knowing what the law is and how/where
it’s measured will help you.
Good Luck!
Saben
SABEN SHAWHAN
Director, Business Development
Large Venue North America
Harman Professional Solutions
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434 Saddlery Drive
Perkasie, PA 18944
Mobile: +1 574.226.2080
Email: saben.shawhan@harman.com
Web: www.harmanpro.com

On Aug 16, 2018, at 1:12 PM, Michael J. Craig <mjcraig@fredericksburgva.gov> wrote:
Mary,
Thanks for your comments.
Mike Craig
-----Original Message----From: Mary Maki [mailto:raymary153@gmail.com]
Sent: Thursday, August 16, 2018 12:53 PM
To: Michael J. Craig
Subject: Thank you
Mike: Thank you for your call and for listening to my concerns about the potential ballpark noise
that will affect the homeowners in the Celebrate Virginia Del Webb.
I read through the PDF and noted the event time was changed from 10:00 p.m. to 11:00 p.m.
As I mentioned, residents of Celebrate Virginia Del Webb have to deal with the noise coming
from the Celebrate Live concerts. Depending on atmospheric conditions, occasionally the sound
is muted, but most concerts are so loud the noise filters right into our homes.
If the proposed stadium is state of the art, and intends to attract multiple users, I expect they will
have a powerful sound system installed - with all the accompanying sound effects.
Having this noise filter across the river and into our homes for five or six months a year afternoons and evenings - will seriously affect the quality of life of our community, as I’m sure
surrounding homes in Celebrate South.
I thank you and your team for taking this issue into consideration as you work with the Nationals
in developing their new stadium.
Sincerely,
Mary E. Maki
153 Denison Street
Fredericksburg, VA 22406
2

Michael J. Craig
From:
Sent:
To:
Subject:

Susan De Ritis <susander81@hotmail.com>
Wednesday, August 22, 2018 10:01 PM
Michael J. Craig
Proposed baseball stadium

Dear Mr. Craig,
We live in the Del Webb Celebrate active adult community across the river from the proposed baseball stadium site. I
understand there will be a public comment forum in September, but as I am unable to attend please accept this email as
a voice of strong concern for the well‐being of our community.
We are well aware of the extreme noise impact from this area since the Celebrate Virginia Live concerts started several
years ago. The Ted Nugent concert this summer was so loud my ears hurt. I am not exaggerating. The idea that a
baseball stadium with all the noise that generates would force us to move from the home and area we have come to
love is incredibly heartbreaking.
Please, please consider the residential areas just across the river. We moved here for the quiet and beauty of our
neighborhood. All will be ruined if the stadium is built, at least without any noise abatement.
Thank you,
Susan De Ritis
Fredericksburg
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Michael J. Craig
From:
Sent:
To:
Subject:

Beth Spragins <bethspragins@yahoo.com>
Wednesday, August 22, 2018 11:51 AM
Michael J. Craig
Proposed Baseball Stadium

Dear Mr. Craig:
I am writing to document my concerns about the proposed Fredericksburg baseball stadium. As a
resident of the Celebrate Del Webb community who already faces the noise of the Celebrate summer
concerts, I am particularly concerned that the peace and quiet of our neighborhood will be lost with
the addition of such sporting events. Our neighbors are already unable to use their back decks or
yards during summer concerts because the sound carries directly across the river.
You indicated in our conversation today that the current plans include no noise abatement measures.
Before moving to Fredericksburg, we lived near a sporting venue in North Carolina, and summers
were unbearable. The constant announcements and the roar of the crowd were disturbing even when
the windows were closed. Since I go to bed at 9:30, sleep was impossible on many nights.
I ask that the plans be modified to include noise abatement measures. If they are not, property values
in the vicinity will surely drop, as will quality of life. Some members of our community have already
started discussing the possibility of moving if the stadium is built.
Sincerely,
Elizabeth S. Spragins
9 Brant Court
Fredericksburg, VA 22406
540-373-0935
bethspragins@yahoo.com
www.authorsden.com/elizabethspragins
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Michael J. Craig
From:
Sent:
To:
Subject:

Mary Maki <raymary153@gmail.com>
Thursday, August 16, 2018 12:53 PM
Michael J. Craig
Thank you

Mike: Thank you for your call and for listening to my concerns about the potential ballpark noise that will affect the
homeowners in the Celebrate Virginia Del Webb.
I read through the PDF and noted the event time was changed from 10:00 p.m. to 11:00 p.m.
As I mentioned, residents of Celebrate Virginia Del Webb have to deal with the noise coming from the Celebrate Live
concerts. Depending on atmospheric conditions, occasionally the sound is muted, but most concerts are so loud the
noise filters right into our homes.
If the proposed stadium is state of the art, and intends to attract multiple users, I expect they will have a powerful sound
system installed ‐ with all the accompanying sound effects.
Having this noise filter across the river and into our homes for five or six months a year ‐ afternoons and evenings ‐ will
seriously affect the quality of life of our community, as I’m sure surrounding homes in Celebrate South.
I thank you and your team for taking this issue into consideration as you work with the Nationals in developing their new
stadium.
Sincerely,
Mary E. Maki
153 Denison Street
Fredericksburg, VA 22406
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From:
To:
Subject:
Date:

Frank Boucher
Michael J. Craig
Proposed Baseball Stadium
Friday, August 31, 2018 11:10:48 AM

Mr. Craig,
I live in the Del Webb Celebrate Community just off of Route 17 in Stafford County. I do not
represent the community in any official capacity and any opinions I express are mine and only
mine.
I believe you may have heard from some of my neighbors expressing concerns over the
proposed baseball stadium and the noise that it may generate. Within our internal discussion
boards, some residents have made inflammatory remarks which in my opinion, are unfounded.
These remarks stem from the fact that, from where we live, we can hear the music from the
summer concerts that are held in the area where we understand the ballpark will be built.
Because we can hear that music, some feel that we will be able to hear stadium noise as well.
(By the way, most of us enjoy those concerts. Visit us sometime and you will see residents
listening to the music while sitting on their decks and patios with an adult beverage. Some will
even be dancing!)
Those of us who attend both major league and minor league games do not believe that this is a
valid concern as stadium public address systems are not as loud as concert amplifiers and
stadium public address systems are aimed at smaller crowds in a confined space. Based on my
very unscientific survey, the vast majority of the people who live here enthusiastically support
the new stadium and look forward to attending games.
That said, the noise concern is very real to the people who are concerned about it.
Accordingly, I ask that the noise and other quality of life issues like increased traffic be
addressed when they are known and the results and solutions publicized so that the people
who live here and the many others who actually live much closer than us can be assured that
the stadium will not have a negative impact on them.
We understand that we are not Fredericksburg taxpayers but we shop, dine, play, and worship
in Fredericksburg. Many of us moved here because of Fredericksburg and we care about it just
as much as those who actually live in it.
Thank you for your kind attention.   
Frank C. Boucher

From:
To:
Subject:
Date:
Attachments:

Lou Berman
Michael J. Craig
Noise from concerts & proposed stadium
Sunday, August 26, 2018 5:20:07 PM
Screenshot (9).png

Dear Mr. Craig
As you can see from the attached picture my house is 0.71 miles, north across the river, from
the concert & proposed stadium venue. Since the concert speakers are pointed right at my
house the music & vocals from the concerts are quite loud. In fact when the musical base (i.e.,
drums) are strong the walls of my house will vibrate, which happened last year.
I would greatly appreciate it if some thought could be given to sound mitigation to the north
for both the concerts and proposed stadium.
Thanking you,
Louis Berman
25 Point Bluff St.
Fredericksburg, Va 22406

ITEM #11B&C

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

Tim Baroody, City Manager
Mike Craig, Senior Planner
November 7, 2018 for the November 13 meeting
Potomac Baseball, LLC requests a Special Use Permit for a Stadium Use in Celebrate
Virginia South and a request by the City of Fredericksburg to vacate a portion of the Carl
D. Silver right-of-way to accommodate the Stadium Use

ISSUE
There are two issues before the City Council:
1. Should the City Council vacate and re-align a vacant portion of Carl D. Silver Parkway needed to
accommodate a proposed stadium?
2. Should the City Council approve a special use permit for a stadium in Celebrate Virginia South?
CITY COUNCIL PUBLIC HEARING
The City Council held a public hearing on both of these items on October 23, at which one person spoke
regarding noise impacts from stadiums. After discussion, the City Council deferred action on the special
use permit until the November 13 meeting.
Discussion of the vacation of right-of-way ordinance was deferred until the October 30 meeting. At the
October 30 meeting, the City Council approved the vacation of right-of-way ordinance on first read. The
second reading of the ordinance is up for consideration at the November 13 meeting.
PLANNING COMMISSION PUBLIC HEARING
The Planning Commission held a public hearing on both of these items on September 12, at which no
one spoke. After discussion, the Planning Commission continued the public hearing until September 26.
One member of the public expressed support for the stadium and for utilizing shared parking in Celebrate
Virginia South at the hearing on the 26th. The Planning Commission discussed the structure of the City’s
participation in financing the stadium and the capacity of the streets and parking lots in Celebrate Virginia
South. After discussion, the Planning Commission took two actions.
First they determined that the proposed right-of-way vacation COMPLIES with the
Comprehensive Plan as amended earlier in the meeting with a 5-0 vote (one member was absent and
one member recused himself due to a conflict of interest). In accordance with the staff recommendation,
the Planning Commission recommend the following conditions be approved as part of an ordinance
vacating the right-of-way:
1. The owner / developer of the land shall dedicate the re-aligned Carl D. Silver Parkway rightof-way in accordance with the General Development Plan entitled “Special Use Permit,
Multi-Purpose Minor League Baseball Stadium,” by Sullivan, Donahoe, and Ingalls dated
______ and any subsequent masterplan approved for the project.
2. The current or future owner / developer of the land currently identified as GPIN 7860-607626 shall:
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a. Grant any future required construction, drainage, utility, or slope easements to build
the extension of Carl D. Silver Pkwy as necessary.
b. Provide right-of-way to accommodate turn lanes or other required infrastructure
deemed necessary by traffic analysis of future development proposal.
c. Provide access to and from adjacent parcels lacking public street access to the future
right-of-way.
3. If the stadium project is not constructed, the developer of GPIN 7860-60-7626 or GPIN
7860-70-3653, whichever is developed first, shall complete the construction of a typical four
lane section of road through the re-aligned right-of-way in conjunction with the development.
Second, the Planning Commission recommended APPROVAL of the special use permit for the
stadium in accordance with the staff recommendation to the City Council 3-2 (with one member absent
and one member with a conflict of interest) with the following conditions:
1. The use and development of the stadium shall conform to the Celebrate Virginia South
Agreement by and Between the City of Fredericksburg, Virginia and Celebrate Virginia South,
LLC.
2. The use and development of the stadium use shall conform to the General Development
Plan entitled “Special Use Permit, Multi-Purpose Minor League Baseball Stadium,” by
Sullivan, Donahoe, and Ingalls dated ______.
3. The stadium developer shall construct the “typical section” of Carl D. Silver Pkwy extended
shown on page four of the General Development Plan to, at a minimum, the primary access
to the stadium. Further, the stadium developer shall construct the “typical section” to the
northernmost entrance to any parking lots providing parking required by the UDO.
4. The current or future owner / developer of the land currently identified as GPIN 7860-607626 shall complete the construction of the “typical section” of the street shown on page 4
of the GDP through the re-aligned right-of-way in conjunction with the development of
GPIN 7860-60-7626.
Dissenting Planning Commissioners cited the potential lighting and noise impacts, the potential 175 foot
tall sign, the need to build the interstate interchange before the stadium project is built, and opposition
to permitting administrative master plan approvals.
Condition 3 of the vacation ordinance and condition 4 of the special use permit contemplate the
construction of the portions of Carl D. Silver Parkway that are not associated with the stadium project.
The issue is complex and the full extent of the infrastructure required may be decided correctly only once
the proposed land use on the adjacent property is known. The draft vacation ordinance does not include
condition 3 and the draft stadium special use permit resolution does not include condition 4 in order to
provide an alternative approval that may better keep the critical path approvals for the stadium project
itself on the sensitive timeline for the stadium moving forward.
RECOMMENDATION
The City Council must take two actions:
• Agenda item 5B Vacation of Carl D. Silver Parkway, act on the proposed vacation ordinance
attached to the packet; and
• Agenda item 5C Stadium Special Use Permit, act on the proposed special use permit resolution
attached to the packet.
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BACKGROUND VACATION OF RIGHT-OF-WAY REQUEST
The proposed stadium location
Location of the right-ofrequires the vacation and realignment
way to be re-aligned
of a vacant portion of the Carl D.
Silver Pkwy right-of-way, which is
requested
by
the
City
of
Fredericksburg. The proposed realigned
right-of-way
would
accommodate a future connection
between Carl D. Silver Parkway and
Gordon W. Shelton Boulevard. The
Comprehensive Plan also includes a
proposed interchange from Interstate
95. VDOT Road Design Manual
Appendix F requires a minimum of
1,320 feet from the end of an exit
ramp to the next full crossover
intersection. Re-aligning the road
from its current position to the west provides a more realistic alignment if the Gordon W. Shelton
Boulevard will be connected by ramps to Interstate 95.
The vacation of the right-of-way would occur prior to the stadium project being built. Several conditions
are proposed for the City Council to consider when formally approving the vacation of the right-of-way.
The conditions are calibrated to ensure the proper integration of the street network and construction
sequence of Carl D. Silver Parkway extended. The conditions would require that the owner or developer
of GPIN 7860-60-7626 dedicate the proposed revised right-of-way, grant any future required easements
necessary to build the extended Parkway, provide additional right-of-way deemed necessary to
accommodate turn lanes and other required infrastructure, and provide access to the Parkway from
adjacent parcels lacking public street access.
BACKGROUND SPECIAL USE PERMIT REQUEST
The stadium proposed in Celebrate
Virginia South development would be
privately built and owned, with the
City
supporting
the stadium
development with a long-term
financial commitment. The stadium’s
primary use would be as the home of
a Minor League Baseball team. The
City would also use the stadium for
community activities, concerts, high
school, college and amateur athletics,
major events, tours, meetings with
economic development prospects,
and other uses, consistent with the
sound operation of a professional
minor league venue.

The Property
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The stadium is proposed on 37.71 acres of land comprised of GPIN 7860-60-7626, a portion of 786080-0703, a portion of GPIN 7860-70-2035, GPIN 7860-70-3653, and a portion of GPIN 7769-79-5783
(referred to as the Property). GPIN 7860-60-7626 (the western area of the Property) is used as a stockpile
area for dirt moved as part of the original construction of Celebrate Virginia South and also contains a
topsoil screening operation. GPIN 7860-70-3653 (between the existing Carl D. Silver Pkwy right-of-way
and the ancillary Expo Center parking lot) is generally wooded, contains a stream, and a portion of the
site was designated as a cultural resource conservation area. The owner of the property obtained a
comprehensive environmental permit for Celebrate Virginia South that includes a permitted stream
encroachment in this area. GPIN 7860-80-0703 (the north eastern portion of the site adjacent to
Interstate 95) contains a stream (that will remain protected by a Resource Protection Area) as well as
open wooded area between the stream and the Interstate.
The proposed stadium will seat approximately 5,000 people and will contain approximately 87,200 square
feet of building area, covered party decks, and covered concourses. The General Development Plan
(GDP) associated with the stadium use is very general. The GDP includes the location of the stadium,
the location of a sign adjacent to Interstate 95, the location of potential overflow parking, the potential
rerouting of the sanitary sewer infrastructure, and a proposed vacation and realignment of the Carl D.
Silver Parkway right-of-way currently bisecting the Property.
The GDP contemplates an intermediate masterplan approval, similar to what was approved with the
Hylton rezoning to support the development of the Department of Veteran Affairs Hospital. The
masterplan would be required to be approved by the Zoning Administrator prior to approval of any
subdivision or site plan related to the stadium use. The masterplan would include:
1. An infrastructure component. The infrastructure component would include a Traffic Impact
Analysis, a utility availability analysis (including a capacity analysis of the sanitary pump station
serving the site as well as conceptual utility layouts to serve the site), and a general stormwater
treatment conceptual plan.
2. A land use component. The land use component would include a conceptual plan showing the
approximate location of lots, buildings, structures, access, and landscaping as well as a parking
analysis and strategy. The shared parking plan including a parking demand study showing
sufficient available parking for the two or more uses would be required during this phase in order
to justify any proposed shared parking.

Page 4 of the GDP. The existing ROW is shown in cyan. The proposed ROW is shown in light
green. The stadium location is shown in yellow. A tree save area is shown in dark green. Potential
Overflow Parking is shown to the west and a proposed sign location is shown to the east.
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The existing Carl D. Silver Pkwy right-of-way (highlighted above in cyan) is 100 feet wide and bisects the
Property connecting to the parcel to the north (GPIN 7860-71-9630). The proposed realigned right-ofway (highlighted in green) curves around the stadium to the west. The proposed right-of-way is to be 80
feet wide and would contain a street section including a ten foot trail, a five foot sidewalk, four travel
lanes and a median. The applicant will provide additional right-of-way if required for turn lanes. The
roadway should be designed to urban collector standards (with appropriate design modifications around
the stadium site) and the ultimate design geometry will be finalized with the infrastructure masterplan
described below.
The applicant should construct the four lane section to, at a minimum the primary access to the stadium
or to serve the northernmost entrance to any parking lots providing parking required by the UDO. A
condition setting these parameters is included in the recommendation and draft special use permit
resolution.
The GDP contains notes regarding critical viewsheds. The 2007 Side Agreement item 10 requires that
no building within Celebrate Virginia South be visible from the Rappahannock River. The GDP
confirms by note that no building shall be visible from the Rappahannock River. Also, a note on the
GDP states that “clearing along Interstate 95 right-of-way to be limited to allow for installation of
proposed signage and access to signage.” This note requires the remainder of the trees within GPIN
7860-80-0703 to be preserved.
The applicant shows the location of a project sign along Interstate-95, on the northside of the Interstate
Visitor’s Center. § 72-59.6.D(5) permits the project sign to be a total of 1,000 square feet and a total of
175 feet in height.
The GDP addresses lighting. The lights for the field itself will be less than 125 feet tall, which is permitted
by § 72-58 Exterior Lighting. However, § 72-58.2.D Maximum Illumination Value prohibits any lighting
levels on a site from exceeding 3.0 footcandles. According to the application, Minor League Baseball
requires the field to be lit to between 70 and 100 footcandles. Similarly, safety at entrances to the stadium
may require additional lighting above 3.0 footcandles for safety. The Lighting Note on the GDP states
that site plan exceptions (approved administratively) will be requested for these areas.
The stadium will generally create
four types of noise: crowd noise,
stadium public address system,
concerts with separate sound
systems, and fireworks displays. §
38-37.C of the City Code exempts
sounds emanating from reasonable
recreational, cultural, or leisure
activities conducted on public
playgrounds and stadiums from the
City’s noise ordinance.
The
applicant voluntarily proposes that
noise from the stadium will be
limited at the property line to
between 70db(A) and 75db(A). The
stadium will be oriented so that the
“open end (center field)” faces I-95.

Diagram from Exhibit B showing stadium
orientation and location of existing Celebrate
Virginia Live location
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The field will be sunk 15 feet below the concourse level and entrances. These design features are intended
to contain noise and direct any overflow away from residential areas. The applicant added these design
criteria to the General Development Plan as conditions of the development of the stadium.
SPECIAL USE PERMIT ANALYSIS
Special use permits are evaluated according to the criteria contained in the UDO, Section 72-22.6, as
follows:
(1) The proposed special use at a specified location shall be:
(a) In harmony with the adopted Comprehensive Plan;
The City proposed a Comprehensive Plan amendment to formally adopt the stadium use and
changes to the transportation network in and around Celebrate Virginia South.
(b) In harmony with the purpose and intent of the zoning district regulations;
The purpose of the PD-C zoning district is “to provide locations for a full range of retail commercial
and service uses which are oriented to serve a regional market area. The district also provides for planned
employment centers with offices and professional business uses…” Stadiums are a use permitted by
special use permit in the PD-C.
Stadium uses are subject to four performance standards in § 72-41.3:
(1) Stadiums shall be located at least 1,000 feet from single-family residential zoning districts. The general
area where the stadium is proposed is approximately 1,300 linear feet from an adjacent
residential zoning district that is located across Interstate 95.
(2) Stadiums shall be located on a site or parcel with an area of at least five acres. The proposed site is
37.71 acres.
(3) Stadiums shall be located ona site or parcel that, at the primary point of access, has at least 200 feet of
frontage on a collector street. Carl D. Silver Pkwy is designated as a collector street. The street
is proposed to continue around the stadium.
(4) Stadiums shall locate access points to minimize traffic to and through local streets in residential
neighborhoods. The site is proposed next to a multifamily apartment complex that is
currently under construction. No cross connection is proposed to the multifamily
complex.
(c) In harmony with the existing uses or planned uses of neighboring properties.
The Celebrate Virginia complex was designed to be a regional tourist destination. Uses in
the development range from the Wegmans to the Expo Center to adjacent multifamily uses.
The development of a stadium furthers the original vision of the project.
In considering an application for a Special Use Permit, the Planning Commission and City
Council shall consider potential adverse impacts including:
1. Traffic or parking congestion;
Carl D. Silver Pkwy is a six lane collector road that was designed to handle the traffic uses drawing
visitors from all over the country.
In the future, a proposed interstate interchange will carry traffic immediately from the interstate
to Gordon W. Shelton Boulevard. Gordon W. Shelton Boulevard is a four to six lane divided
roadway. The proposal includes the re-alignment of the Carl D. Silver Pkwy right-of-way to
foment a future intersection with Gordon W. Shelton Boulevard in the general area where
interchange ramps would terminate.
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The general location of potential overflow parking is shown on the GDP. The stadium is
proposed adjacent to large existing parking lots. Consideration should be given to sharing as
much parking as technically possible to minimize the amount of new asphalt required by the use.
For example, there is a significant opportunity to share parking with the adjacent Expo Center:

The formal stadium parking strategy will be finalized with the masterplan.
2. Noise, lights, dust, odor, fumes, vibration, and other factors which adversely affect the
natural environment;
There are several residential uses in proximity to the proposed stadium. The Central Park
Townhomes are across Interstate 95 approximately ½ mile from the proposed stadium, Celebrate
Virginia North includes a Del Webb community of single family homes across the Rappahannock
River approximately 1 mile from the proposed stadium, and the Seasons and Havens, which are
approximately 1/3 of a mile to the west of the proposed stadium. The Silver Collection (under
construction) apartment community is immediately adjacent to the proposed stadium within
Celebrate Virginia South.
All of the residential uses but the Silver Collection are far enough away from the proposed
stadium that they will not be effected by the proposed lights. The Silver Collection is adjacent to
the proposed stadium. UDO § 72-58.2D requires that the amount of light at the property line
abutting a residential use shall be no more than 0.5 foot candles.
Noise generated by the stadium has been the focus of the public comment regarding this
application received so far. As discussed above, the applicant included design features intended
to contain noise and direct any overflow away from residential areas on the GDP.
3. Discouragement of economic development activities that may provide desirable
employment or enlarge the tax base;
The stadium would enlarge the tax base.
4. Undue density of population or intensity of use in relation to the community facilities
existing or available;
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The stadium will be an additional community facility available to the public. Public use of the
stadium is established in a Letter of Intent between the Potomac Nationals and the City of
Fredericksburg (attached to this memo). The Letter of Intent establishes that the stadium will be
privately financed, but that the City will contribute $1,050,000 a year for a period of thirty years.
In return, the Club will grant City the right to exclusive use of the Multi-purpose outdoor
recreational venue and appurtenant facilities for 183 days each calendar year, and use on
additional days if it does not interfere with team activities. These days are spread throughout the
year. The baseball team is scheduled to hold 70 home games a year.
The Letter of Intent establishes a vision for the types of activities that the City may host in the
stadium. It states that, “the City will have use of the Multi-purpose outdoor recreational venue
for community activities, concerts, high school, college and amateur athletics, major events, tours,
meetings with economic development prospects, and other uses, consistent with the sound
operation of a professional Minor League venue.”
While no formal management plan or strategy is yet established, the City staff envisions public
use of the stadium and surrounding parking areas for two types of regional events:
-

-

Revenue producing events – These types of events could include the Celebrate Virginia Live
Concert Series, family camp outs, musical festivals, car shows, hosting a circus, etc. The
revenue produced from these events (in addition to real estate revenue and other taxes
generated by the stadium development) will go towards offsetting the City’s annual
contribution to the club.
Community events – These types of events could include Little League or City Parks and
Recreation tournaments and Championships, NCAA tournaments or events in conjunction
with the University of Mary Washington, or other arts and cultural events.

5. Reduction in the availability of affordable housing in the neighborhood;
The stadium is proposed on vacant land in Celebrate Virginia South. No further residential use
is permitted in Celebrate Virginia South.
6. Impact on school population and facilities;
Not applicable.
7. Destruction of or encroachment upon conservation or historic districts;
The stadium is not within a conservation or historic district.
8. Conformity with federal, state and local laws, as demonstrated and certified by the
applicant; and
The applicant has, to our knowledge, conformed to all federal, state, and local laws.
9. Massing and scale of the project.
Celebrate Virginia South was designed to be a regional tourist destination. A stadium is an
appropriately scaled project for this development.
CONCLUSION
The City Council must take two actions:
• Agenda item 5B Vacation of Carl D. Silver Parkway, act on the proposed vacation ordinance
attached to the packet; and
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•

Agenda item 5C Stadium Special Use Permit, act on the proposed special use permit resolution
attached to the packet.

ATTACHMENTS
1. Vacation of Right-of-Way Ordinance
2. Stadium Special Use Permit Resolution
3. Application and supporting documents
4. General Development Plan
5. Request for Vacation of Portion of Carl D. Silver Parkway Right-of-Way
6. Letter of Intent
7. Public comment

MOTION:

November 13, 2018
Regular Meeting
Ordinance No. 18-18

SECOND:
RE:

Approval of the Proposed Vacation of an Unimproved Portion of the Carl D.
Silver Parkway Right-of-Way

ACTION:

APPROVED: Ayes: 0; Nays: 0

FIRST READ:

October 30, 2018

SECOND READ:____________________

Sec. I Introduction.
The City Manager has requested that an unimproved portion of the Carl D. Silver Parkway be vacated,
in order to accommodate a privately-built baseball stadium and related facilities, with a public facility
aspect, on GPINs 7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-79-5783, and 7860-60-7626. The
unimproved right-of-way constitutes approximately 2.494 acres, and is shown more particularly on
the General Development Plan titled "MULTI-PURPOSE MINOR LEAGUE BASEBALL
STADIUM; WARD 4 – CITY OF FREDERICKSBURG; EXISTING CONDITIONS PLAN," by
Sullivan Donahoe & Ingalls, dated August 18, 2018 and sealed by Keith Oster on September 18, 2018.
Under Code of Virginia § 15.2-2232(C) and City Code § 72-22.2, an application for vacation of a public
street right-of-way shall be submitted to the Planning Commission for review for substantial
conformance with the Comprehensive Plan. The application was not in substantial conformance with
the Comprehensive Plan (2015) in effect at the time of submission; however, the application was
submitted in conjunction with proposed Comprehensive Plan amendments. On September 26, the
Planning Commission recommended approval of the proposed Comprehensive Plan amendments.
Subsequently, the Planning Commission determined that the proposed vacation is in substantial
conformance with Comprehensive Plan (2015) with the recommended revisions.
After notice as required by law, the City Council held a public hearing on the application on October
23, 2018.
City Council adopted the recommended amendments to the Comprehensive Plan on October 30,
2018.
Sec. II.

Vacation of Right-of-Way

The City Council hereby vacates a portion of the Carl D. Silver Parkway public right-of-way consisting
of approximately 2.494 acres, as shown on the General Development Plan titled "MULTI-PURPOSE
MINOR LEAGUE BASEBALL STADIUM; WARD 4 – CITY OF FREDERICKSBURG;
EXISTING CONDITIONS PLAN," by Sullivan Donahoe & Ingalls, dated August 18, 2018 and
sealed by Keith Oster on September 18, 2018, and any subsequent master plan approved by the City
for the project. This vacation is conditioned as follows:

Date
Ordinance 18-__
Page 2

The final subdivision plat showing the vacation shall be recorded within 12 months of the date of
this ordinance, with a certified copy of this ordinance.
The final subdivision plat showing the vacation shall include a dedication of the right-of-way
labeled as "PROPOSED RELOCATED 80' RIGHT OF WAY FOR FUTURE CONNECTION
TO GORDON W. SHELTON BOULEVARD" on the aforementioned General Development
Plan and any subsequent master plan approved by the City for the project.
A Deed of Dedication, in a form approved by the City Attorney, shall be recorded with the final
subdivision plat. It shall provide for easements necessary for the construction of a four-lane road
within the dedicated right-of-way, including any easements required for drainage, utilities,
construction, and slope. The deed shall also provide for additional right-of-way to be dedicated as
needed to accommodate turn lanes or other required infrastructure deemed necessary by the City
after traffic analyses of future development proposals. The deed shall further provide that the
landowners shall allow reasonable ingress and egress for adjacent parcels lacking public street
access to the newly-dedicated right-of-way.
Sec. III.

Effective date.

This ordinance becomes effective immediately.
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
Approved as to form:

___________________________
Kathleen Dooley, City Attorney

***************

Clerk’s Certificate

I, the undersigned, certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is
a true copy of Ordinance No. 18- duly adopted at a meeting of the City Council meeting held Date, 2017 at which a
quorum was present and voted.
____________________________________

Tonya B. Lacey, CMC
Clerk of Council

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-__

SECOND:
RE:

Granting a Special Use Permit to Celebrate Virginia South, LLC; CVAS
Parkway, LLC; and CVAS Expo Center, LLC; for a Stadium Use at GPINs
7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-79-5783, and 7860-60-7626 in
Celebrate Virginia South

ACTION:

APPROVED: Ayes: 0; Nays: 0

Potomac Baseball, LLC, on behalf of the landowners of record, has applied to the City Council for a
special use permit for a stadium use at GPINs 7860-70-3653, 7769-57-9159, 7860-80-0703, 7769-795783, and 7860-60-7626 within the Celebrate Virginia South development.
The City Council, after notice and a public hearing, has considered the application in light of its
conformity with the City's Comprehensive Plan (2015), its harmony with the purposes and standards
of the zoning district regulations, its compatibility with existing or planned uses of neighboring
properties, and whether the proposed special use and related improvements will be designed, sited,
landscaped, and otherwise configured so that the use will not hinder or discourage the appropriate
development or use of adjacent, neighboring, or community land and structures, or impair their
economic social, or environmental value.
The City Council hereby resolves that:
Based on these considerations, Council finds: (a) this request as submitted (or modified) conforms to
the City's Comprehensive Plan, or to specific elements of that plan and to official policies adopted
under the plan; (b) this request is in harmony with the purpose and intent of the zoning district
regulations; (c) this request will not have an undue adverse impact on the surrounding neighborhood,
in terms of public health, safety, or general welfare; and (d) this request is appropriately designed, sited,
landscaped, and otherwise configured.
This Council grants to Celebrate Virginia South, LLC; CVAS Parkway, LLC; and CVAS Expo Center,
LLC a special use permit for a stadium use at GPINs 7860-70-3653, 7769-57-9159, 7860-80-0703,
7769-79-5783, and 7860-60-7626 in Celebrate Virginia South, in accordance with Potomac Baseball,
LLC's application dated September 4, 2018, subject to the following conditions:
1. The use and development of the stadium shall conform to the Celebrate Virginia South
Agreement by and Between the City of Fredericksburg, Virginia and Celebrate Virginia South,
LLC.
2. The use and development of the stadium use shall conform to the General Development Plan
titled "MULTI-PURPOSE MINOR LEAGUE BASEBALL STADIUM; WARD 4 – CITY
OF FREDERICKSBURG; EXISTING CONDITIONS PLAN," by Sullivan Donahoe &
Ingalls, dated August 18, 2018 and sealed by Keith Oster on September 18, 2018, and any
subsequent master plan approved by the City for the project.

November 13, 2018
Resolution 18-__
Page 2

3. The stadium developer shall construct the “typical section” of Carl D. Silver Pkwy extended
shown on page four of the General Development Plan to, at a minimum, the primary access
to the stadium. Further, the stadium developer shall construct the “typical section” to the
northernmost entrance to any parking lots providing parking required by the UDO.
Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 18-__, adopted at a meeting of the City Council held November 13, 2018, at which a quorum
was present and voted.
____________________________________

Tonya B. Lacey, CMC
Clerk of Council
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Preliminary Rendering of Proposed Multipurpose Minor League Stadium
Applicant:
Potomac Baseball, LLC
7 County Complex Ct.
Woodbridge, VA 22192
Pkirk28@verizon.net
301-412-1603
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To: Mike Craig,
Senior Planner
City of Fredericksburg
From: Potomac Baseball, LLC
Applicant
Date: September 4, 2018
Re: Supplementary Information - SUP2018-03 Stadium
________________________________________________________________________________
This Supplementary Information is submitted in response to your letter dated August 23, 2018
transmitting comments by the Technical Review Committee with regard to our Special Use Permit
Application SUP1983-03 submitted on August 2, 2018.
The Supplementary Information contained in this submission includes:
1. EXHIBIT A - Memorandum prepared by SDI responding to each comment included in the
TRC Comment Letter
2. EXHIBIT B - Addition to the previously submitted SUP Narrative addressing Noise
Attenuation (new Section 4. l).
3. EXHIBIT C - Revised GDP prepared by Sullivan, Donahoe & Ingalls dated 9-4-2018
4. Check #1593 in the amount of $324.00 representing the additional SUP fee required as a
result of the SUP Area increasing from 35.55 acres to 37.71 acres in order to address the
TRC Comments (2.16 acres added @ $1.50 = $324.00).
All provisions of our previously submitted SUP Application remain in full force and effect, other
than as modified by this Supplementary Information. Please let us know if you have any questions or
require additional information.

[AUTHORIZED SIGNATURES FOLLOW]
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EXHIBIT B
Addition to Application Narrative
Section 4 l. Noise Attenuation
Modern Multipurpose Minor League stadiums that have been constructed within the last ten to
fifteen years have demonstrated that sound can be contained within the stadium property using
readily available design techniques. Our design team has extensive experience with such
facilities and will bring to this project design features assuring that the quality of life of nearby
residents is not adversity impacted by the proposed Stadium. The following summarizes the
Applicant’s approach to sound attenuation.
General Considerations
Sound generated by and within the Stadium comes from four sources: (1) Crowd Noise, (2)
Stadium Public Address System, (3) Concerts with Separate Sound Systems, and (4) Fireworks
Displays. These sound sources require separate considerations to assure compliance with
applicable laws and with the design objectives of the Stadium.
The Applicant will fully comply with Noise Ordinances of the City of Fredericksburg (Chapter
38. Article II - Noise) and all other applicable rules, regulations and codes. In addition, the
Stadium design goals set by the Team specify that the the Stadium shall be designed to limit the
audible sound generated by operations to not in excess of 70db(A) at any point on a property
line with any residential use, and 75db(A) at any point on a property line with a commercial or
industrial use. For reference, normal conversation at 3-5 feet is 60 db(A), and the sound of
typical living room radio or television audio is 70 db(A).
Stadium Design
Features of the Stadium design intended to minimize noise outside the Stadium include:
* Playing field is sunken approximately 15 feet below the concourse level and Stadium
entrances. Stadium buildings rise above the concourse elevation providing a sound
barrier to activities on the field and in the seating bowl.
* In the outfield, a 31 foot high wall (40 feet high in center field) will be constructed to,
among other functions provide a sound shadow outside the Stadium footprint.
* The “open end (center field)” of the Stadium is oriented toward I-95 and away from
all residential properties.
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* The Stadium public address system will be a distributed series of small speakers located
at the top of the seating bowl and aimed downward to the field. Old fashioned stadiums
(and many current football and collegiate stadiums) use a high volume speaker cluster
in the outfield aimed back at the seating bowl. The distributed system configuration
allows a lower volume at each speaker and makes it easier to prevent sound from
leaving the facility.
* Sound system contractors will be required to measure and document actual sound levels
to verify compliance with design guidelines and codes at completion of construction.

Figure 1 - Home plate to Center field Stadium Orientation
Concerts
Concerts held in the Stadium (including a relocation of the Celebrate Virginia After Hours Concert
Series) will take place on a stage positioned beyond second base and facing back to the seating bowl.
The bowl and the Stadium building structures will serve as a sound buffer between the stage and the
outside of the Stadium. The stage location for the current Concert Series is in an open field with no
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sound attenuation. Sound measurements will be taken and documented to determine the maximum
volume from a concert stage that will be allowed in order to assure the Stadium sound guidelines are
met.
Fireworks
Fireworks displays are a staple attraction of all minor league teams, and are a significant attendance
and revenue producer, which will provide the planned revenues to both the City and the Team. In
order to hold a Fireworks Display, permits must be obtained from the City of Fredericksburg by the
Team specifying the type of display, date and time, and duration. The Silber family has a 29 year
history of holding very successful Fireworks displays at their current facility in Prince William
County with minimal complaints from the surrounding community. In addition to maintaining a close
working relationship with the County fire marshal to obtain applicable permits, the Team maintains
an outreach dialog with the community to publicize the schedule of displays and to receive feedback,
which will continue in the new Stadium.
Advisory Committee
A provision of the agreement between the City and the Team is the formation of a joint Advisory
Committee that will meet periodically to advise regarding the operation and management of the
Stadium, and provide a forum for presenting and considering matters concerning the Stadium, its
operation, and its management. Any issues with nearby property owners that may arise (including
any noise or traffic issues) will be a subject for discussion at these meetings.
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Timothy J. Baroody
City Manager

City of Fredericksburg
P.O. Box 7447
Fredericksburg XTk 22404-7447
Telephone: 540 372-1010
Fax: 540 372-1201

D. Mark Whitley
Assistant City Manager
Doug Fawcett
Assistant City Manager

August 28, 2018

Planning Services
Ann: Mike Craig
P.O. Box 7447
Fredericksburg,

\T\

22404-7447

Re: Request for the vacation of a portion of the Carl D. Silver Pkwy right-of-way in
Celebrate Virginia South
Dear Mr. Craig,
This letter constitutes a formal request to process the vacation of a portion of the Carl D.
Silver Parkway north of Haymarket Street in Celebrate Virginia South. The right-of-way to be vacated
shall be generally located between GPIN 7860-60-7626 to the west and GPIN 7860-70-3653 to the
east. The right-of-way vacation shall be re-aligned on the site to accommodate a four lane roadway
section in accordance with the City standards in 72-52 Access of the City’s Unified Development
Ordinance.
The final boundaries of the right-of-way to be vacated and rededicated to the Ciw shall be
determined through a masterplan process for the stadium project prior to the approval of any site plan
or subdivision plat for the site. Through the masterplan process the City will determine that the
proposed right-of-way alignment is sufficient to ensure the appropriate development of a four lane
road section and that all development and subdivision standards are met.

Sinc ely,

City Manager

ITEM #11A

MEMORANDUM
TO:
FROM:
RE:
DATE:

Timothy J. Baroody, City Manager
Bill Freehling, Director, Economic Development and Tourism
Multi-Purpose Stadium Letter of Intent
July 3, 2018 (For July 10 City Council meeting)

ISSUE
Should City Council approve a Letter of Intent (LOI) with Potomac Baseball, LLC, for the
development of a multi-purpose outdoor recreational facility in Celebrate Virginia South?
RECOMMENDATION
Yes, City Council should approve the LOI.
BACKGROUND
For about a year, the City of Fredericksburg has been in talks with the owners of the Potomac Nationals
about relocating the Club to Fredericksburg. The Club, which is the Class A-Advanced Minor League
Baseball franchise of the Washington Nationals in the Carolina League, currently plays in a stadium
in Prince William County that no longer meets the minimum requirements of Minor League
Baseball. The Silber family for almost 30 years has owned the Club, whose business name is
Potomac Baseball, LLC.
The Club is interested in exploring privately designing, financing, and constructing a state-of the-art,
multi-purpose, 5,000-seat Minor League Baseball stadium in the City to serve as its new home. The
proposed location for the stadium is a site in Celebrate Virginia South, which was designed to handle
the type of traffic flow anticipated at the stadium. After many months of conversations and
negotiations, the City of Fredericksburg and Potomac Baseball, LLC, have settled on a proposed LOI
that follows this memo. City Council at its July 10 meeting will be asked to approve the LOI, which
would then kick off a 120-day study period that could culminate in definitive agreements between the
two sides.
The multi-purpose stadium, which is expected to cost about $35 million to build, would be privately
financed, maintained and operated, but the City of Fredericksburg would be required to pay $1.05
million annually to the Club for 30 years (which is the minimum amount of time that the Club must
remain in Fredericksburg). The payment would help facilitate private financing for the stadium, though
the family would still be responsible for the remaining debt service (about 60 percent) as well as all
operational costs. The City believes that it can generate sufficient revenue at the stadium to fully offset
the required payment, as further detailed below. The payment would be subject to appropriation, but
should a future Council fail to appropriate the money, the City would be required to make a
termination payment to the Club equal to the present value of the tax receipts that the City would be
expected to receive during the balance of the 30-year term.
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The remainder of this memo will cover the following three questions for the City:
•
•
•

Will the stadium generate sufficient revenue to cover the $1.05 million?
Why should the City pursue this project?
What comes next if the LOI is approved?

1. Will the project cover the City’s costs?
The construction and operation of the multi-purpose outdoor recreational venue would generate
substantial new local tax revenues. The City expects that the stadium will pay for itself based on
projections that have been done. This analysis does not take into consideration the various potential
fiscal benefits associated with a stadium (additional development on Celebrate Virginia South’s
roughly 150 acres of remaining land, hotel tax revenue from stadium users, etc.), though it’s reasonable
to believe these benefits will also accrue to the City. Below is a breakdown of where the City believes
the $1.05 million will come from at the stadium:
A. Tax revenue: $700,000 estimated
The City and its Economic Development Authority in 2013 hired well-known baseball consulting firm
Brailsford & Dunlavey (B&D) to perform two studies of the prospects for a team (then the
Hagerstown Suns, also a Class A affiliate of the Washington Nationals) relocating to Fredericksburg.
The studies (which are available at FredericksburgBaseball.com) determined that Fredericksburg was
a good market for Minor League Baseball. The analysis made the following estimates on annual
revenue (note that sales tax revenue has been lowered to reflect only the 1 percentage point the City
will collect from this tax, as there will be no “clawback” possible for a privately financed stadium):
Baseball Revenue:
Admissions Tax: $192,000
Sales Tax (Adjusted): $33,000
Meals Tax: $166,000
Non-Baseball Revenue
Admissions Tax: $32,000
Sales Tax (Adjusted): $3,000
Meals Tax: $14,000
BPOL Tax: $28,000
Total: $468,000
The B&D analysis was based on what was at the time a proposal for a publicly owned stadium that
would have been exempt from real estate taxes. Conversely, a privately held stadium would be fully
taxable. Assuming a $35 million valuation and not even including personal property taxes, the stadium
property would generate about $280,000 a year in incremental real estate tax revenue at current
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tax rates. It’s worth noting that while tax rates and valuations may well rise over the 30-year period,
and inflation may kick in, the City’s payment would remain constant at $1.05 million (See Section “D”
below).
Factoring in the $280,000, the total amount of annual tax revenue projected from the stadium
is $748,000. The City is rounding down to $700,000 to create some margin of safety.
The B&D projections are based on actual per-game average attendance of 3,440. The Potomac
Nationals have averaged paid attendance of 3,556 over the past five full seasons, according to the
Carolina League website. While Prince William County is a larger market population-wise, the P-Nats
play in a substandard stadium that has few of the amenities planned for the Fredericksburg project.
At this new venue, the P-Nats are projecting paid attendance of 4,100 people (a number validated by
B&D as a conservative estimate).
B. Use revenue: $250,000 estimated

Under the LOI, the City would have access to the stadium up to 183 days of the year. The City could
run an array of events at the stadium or contract with a third-party management company to do so.
This could include the Celebrate VA After Hours concerts, high school and college games, youth and
travel baseball, Parks & Recreation leagues, food and music festivals, various sports tournaments,
birthday parties, car shows, races, a holiday lights show, ice skating, fireworks, Scout campouts, movie
nights and more. The City would also have access to a suite at the stadium from which it could
entertain and meet with economic development prospects and visiting groups.
Alternatively, a promising structure that would be investigated during the study period is a revenueshare model in which the Club and City would work together to bring activity to the ballpark on nongame days, with the City receiving a percentage of the profits. This model is in place at the Jeff Rouse
Swim and Sport Center in Stafford County. With either model, the City believes the $250,000 estimate
is achievable, even without considering the effects of inflation (See Section “D” below). (It is worth
noting that the Celebrate VA After Hours concert series by itself currently produces about $100,000
in annual lease revenue).
C. Silver Companies commitment
The Silver Companies, which is the developer of Celebrate Virginia South and will lease the property
for the stadium complex to the Club, has pledged $100,000 a year toward the project. Details of this
commitment will be formalized during the study period. It’s possible that the $100,000 (fixed) payment
could go directly from Silver to the Club, which would reduce the City’s commitment to $950,000 a
year.
D. Impact of inflation
Renaissance Planning Group ran an analysis of the effect inflation could have on the City’s expected
revenue and expenses. The analysis follows this memo and uses an assumed annual inflation rate of
1.5 percent on the use and tax revenue. Making that assumption, revenue would be expected to slightly
outpace expenses (which would remain fixed for 30 years) by the second year of the agreement. By
Year 30, using that growth rate, revenues would surpass expenses by more than $500,000. Over a 30
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year period, revenue of $38.7 million and expenses of $31.5 million would be expected. That results
in a $7.2 million surplus to the City from the stadium over 30 years.
The City would not be required to issue any debt for this project. The City’s financial advisor has
reviewed the deal structure.
2. Why should the City pursue this agreement?
In addition to the aforementioned tax revenue and use benefits, the stadium would provide seasonal
(about 200) and full-time (about 20) employment opportunities for the people of Fredericksburg and
the region. For many local youth, the stadium could provide a first job opportunity. The Club has
committed to working with Fredericksburg City Schools and the University of Mary Washington to
recruit its seasonal workforce.
The multi-purpose outdoor recreational venue would also generate additional intangible benefits to
the community, including the sense of community that identification with a Minor League Baseball
team generates, the promotion of the City through the team’s activities, and the team’s contributions
to City residents through community-involvement activities. The Partnership Agreement that follows
this memo lays out the marketing value that the City would get from this venue – which includes the
team name, promotional displays and banner ads, and video ads at the ballpark.
The private development of an outdoor multi-use Minor League Baseball stadium and additional ball
fields is envisioned for the Celebrate Virginia South area of the City in its 2015 Comprehensive Plan
(Land Use Planning Area 1: Celebrate Virginia/Central Park). The development of a multi-purpose
outdoor recreational venue is a City Council Priority for the 2018 – 2020 time period. The Joint City
and EDA Economic Strategic Plan -- in particular Goals 4, 7, and 8 -- support this development.
3. What are the next steps?

If City Council approves the LOI, a 120-day study period would ensue in which the Club would plan
the stadium, receive all approvals from Minor League Baseball and the Carolina League, secure
financing, obtain legislative approvals from City Council regarding land-use, and more. That time
period would include a special-purpose City Council public meeting to hear input on the proposal, as
well as drafting and negotiating a definitive agreement with the Club. The Club would then go through
the permitting process, construct the stadium and open it for play – ideally in time for Opening Day
in April 2020.
ATTACHMENTS
Renaissance Planning analysis
Resolution
Letter of Intent
Partnership Benefits

Fredericksburg Ballpark Net Present Value
Renaissance Planning prepared an assessment of the Net Present Value (NPV) to the city of the
proposed elements of the Multi-Purpose Stadium Letter of Intent described in the memorandum from
Bill Freehling to Timothy J. Baroody for the July 10, 2018 City Council Meeting. That memorandum
describes the key elements of the proposal over the proposed 30-year term, summarized below as
follows:
•
•
•
•

Annual City tax revenue of $700,000
Annual City user fee revenue of $250,000
Annual contribution to the City from the Silver Companies of $100,000
Annual payment from the City to Potomac Baseball, LLC, of $1,050,000

During the first year of the agreement, the three sources of revenue are equal to the one expense in the
list above. For each subsequent year, the first two sources of revenue are subject to inflation whereas
the third source of revenue and the annual payment are fixed, so the cash flow to the city will be
positive.
Figure 1 below shows the annual revenues and expenses in current dollars presuming a discount rate of
5.0% and an annual inflation value of 1.5%. By the end of the contract term, the annual revenue of
$1,562,960 will be $512,960 higher than the annual cost of $1,050,000. Beyond the contract term when
the City’s payments are completed, additional revenues would still be expected to accrue to the City.
The elements of Figure 1 are detailed in the accompanying table.

Figure 1. Annual City Revenues and Expenses
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MOTION:

July 10, 2018
Regular Meeting
Resolution 18-

SECOND:
RE:

Approving a Letter of Intent with Potomac Baseball, LLC for the Development of a
Multi-Purpose Outdoor Recreational Facility in Celebrate Virginia South

ACTION:

APPROVED: Ayes: 0; Nays: 0

Potomac Baseball, LLC is the owner of a Class A-Advanced Minor League Baseball franchise in the
Carolina League; the Carolina League is a member of The National Association of Baseball Leagues,
Inc. The team is an affiliate of the Washington Nationals Major League Baseball Club. The team
currently plays in a stadium in Prince William County, Virginia, which no longer meets the minimum
requirements of Major League and Minor League Baseball.
The Club is interested in exploring privately designing, financing, and constructing a state-of the-art
multi-purpose Minor League Baseball stadium in the City to serve as the home of the team. The
proposed location for the stadium is a site in Celebrate Virginia South.
The construction and operation of the multi-purpose outdoor recreational venue would generate
substantial new local tax revenues and provide short-term and long-term employment opportunities
for the people of Fredericksburg and the Greater Fredericksburg Region.
The multi-purpose outdoor recreational venue would also generate additional intangible benefits to
the community, including the sense of community that identification with a Minor League Baseball
team generates, the promotion of the City through the team’s activities, and the team’s contributions
to City residents through community-involvement activities. In addition, the Club has proposed that
the City may use the multi-purpose outdoor recreational venue throughout the year for Parks &
Recreation and other public programming and events.
The private development of an outdoor multi-use Minor League Baseball stadium and additional ball
fields is envisioned for the Celebrate Virginia South area of the City in its 2015 Comprehensive Plan
(Land Use Planning Area 1: Celebrate Virginia/Central Park). The development of a multi-purpose
outdoor recreational venue is a City Council Priority for the 2018 – 2020 time period. The Joint City

and EDA Economic Strategic Plan, in particular Goals 4, 7, and 8 support this development.
The Club proposed the terms of a potential partnership with the City and the Fredericksburg EDA
in a document entitled, “Proposed Partnership – Potomac Baseball, LLC and Fredericksburg
Economic Development Authority,” dated June 8, 2018. This proposal states the Club’s offer to
develop, finance and build a privately-owned multi-purpose outdoor recreational venue in the City,
together with the commitment to locate in the City a Minor League baseball team owned by the
Club, from which City will derive a variety of tangible, financial and intangible benefits. The City
Benefits are organized into the following categories: Multi-purpose outdoor recreational venue,
Team, Community, Marketing, and Multi-purpose outdoor recreational venue Use and are further
described in the Development Proposal.
The Club and City have reached a preliminary or conceptual agreement for the development of the
multi-purpose stadium and the relocation of the team to Fredericksburg. The letter of intent
establishes the steps each party must take in order to reach a final agreement. The letter of intent is
an indication of seriousness of purpose on both sides, but it does not guarantee that the parties will
reach a final agreement.
Therefore, the City Council hereby resolves that:
•

The City Manager is authorized to execute, deliver, and carry out the letter of intent with
Potomac Baseball, LLC substantially the form in which submitted for approval;

•

The City Manager will schedule a special-purpose City Council public meeting for the
purpose of hearing input from the public on the proposal.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

July 10, 2018
Resolution 18-__
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***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy of
Resolution No. 18- , adopted at a meeting of the City Council held Date, 2018, at which a quorum was present and
voted.

Tonya B. Lacey, CMC
Clerk of Council

Letter of Intent
Between
City of Fredericksburg
and Potomac Baseball, LLC
This is a letter of intent between the City of Fredericksburg, a Virginia municipal corporation
(City); and Potomac Baseball, LLC, a Virginia limited liability company (Club).
Recitals
Club is the owner of a Class A-Advanced Minor League Baseball franchise in the Carolina
League; the Carolina League is a member of The National Association of Baseball Leagues, Inc. (also
known as “Minor League Baseball” or “MiLB”). The Team is an affiliate of the Washington Nationals
Major League Baseball Club. The Team currently plays in a stadium in Prince William County,
Virginia, which no longer meets the minimum requirements of Major League and Minor League
Baseball.
The Club is interested in exploring privately designing, financing, and constructing a state-of
the-art multi-purpose Minor League Baseball stadium in the City to serve as the home of the Team.
The proposed location for the stadium is a site in Celebrate Virginia South (the Site).
The construction and operation of the multi-purpose outdoor recreational venue on the Site
would generate substantial new local tax revenues and provide short-term and long-term employment
opportunities for the people of Fredericksburg and the Greater Fredericksburg Region.
The multi-purpose outdoor recreational venue would also generate additional intangible
benefits to the community, including the sense of community that identification with a Minor League
Baseball team generates, the promotion of the City through the Team’s activities, and the Team’s
contributions to City residents through community-involvement activities. In addition, the Club has
proposed that the City may use the multi-purpose outdoor recreational venue throughout the year for
Parks & Recreation and other public programming and events.
The private development of an outdoor multi-use Minor League Baseball stadium and
additional ball fields is envisioned for the Celebrate Virginia South area of the City in its 2015
Comprehensive Plan (Land Use Planning Area 1: Celebrate Virginia/Central Park). The development
of a multi-purpose outdoor recreational venue is a City Council Priority for the 2018 – 2020 time
1

period. The Joint City and EDA Economic Strategic Plan, in particular Goals 4, 7, and 8 support this
development.
The City is authorized by Code of Virginia §15.2-1806 to establish parks, recreation facilities
and playgrounds, and to set apart for such uses any land or buildings owned or leased by it; and to
acquire land, buildings and other facilities for these purposes.
The Club proposed the terms of a potential partnership with the City in a document entitled,
“Proposed Partnership – Potomac Baseball, LLC and City of Fredericksburg,” dated June 28, 2018
(the “Development Proposal”). This proposal states the Club’s offer to develop, finance and build a
privately-owned multi-purpose outdoor recreational venue in the City, together with the commitment
to locate in the City a Minor League baseball team owned by the Club, from which City will derive a
variety of tangible, financial and intangible benefits (collectively, “City Benefits”). The City Benefits
are organized into the following categories: Multi-purpose outdoor recreational venue, Team,
Community, Marketing, and Multi-purpose outdoor recreational venue Use and are further described
in the Development Proposal.
By letter dated April 26, 2018, the Silver Companies have committed annual support for the
Multi-purpose outdoor recreational venue in the form of a $100,000 cash contribution and the
relocation of the Celebrate Virginia After Hours concert series, with its associated lease revenue, to
the multi-purpose outdoor recreational venue (the “Silver Contribution”). City acknowledges and
agrees that Club is not a party to the Silver Contribution, will not be reimbursing Silver Companies or
any other entity for any portion thereof, and that the receipt or non-receipt of any proceeds shall not
alter or effect the payment by City and/or EDA to Club of the funds described in section 3.7 below
during the term of the Development Agreement.
The Club and City propose to prepare, negotiate and enter into a Development Agreement
under which the Club would acquire the Site by lease or purchase, and design, build and operate the
multi-purpose outdoor recreational venue. The Club would be contractually committed to its
undertakings, obligations and commitments that are set forth in the Development Agreement, such
that the City will derive some or all of the City Benefits during the term thereof.
Agreement.
The parties therefore agree as follows:

2

1. Definitions.
1.1. C-PACE: financing available for clean energy improvements to existing properties and new
construction, authorized by Code of Virginia §15.2-958.3.
1.2. City Funding Commitment: the annual payment by the EDA to the Club, as described in
sections 2 and 3, especially section 3.7.
1.3. Definitive Agreements: This term refers collectively to the Development Agreement between
the EDA and the Club, and any other agreements that are deemed necessary to accomplish
the proposed transaction outcomes described in section 2.
1.4. Development Proposal: the document entitled, “Proposed Partnership – Potomac Nationals
and City of Fredericksburg,” dated June 28, 2018.
1.5. EDA: the Economic Development Authority of Fredericksburg, Virginia.
1.6. League: the National Association of Baseball Leagues, Inc. (also known as “Minor League
Baseball” or “MiLB”).
1.7. Legislative approvals: the adoption of ordinances, resolutions, and motions by the
Fredericksburg City Council, approving or adopting any Comprehensive Plan amendments,
zoning (special use permit) approvals, right of way vacations, Tourism Gap Financing plans,
C-PACE ordinances, Definitive Agreements, and any other legislative matters that are required
to authorize the construction of the Multi-purpose outdoor recreational venue under state or
local laws.
1.8. Multi-purpose outdoor recreational venue : a state-of the-art multi-purpose Minor League
Baseball stadium, with a seating capacity of approximately 5,000, and associated surface
parking, which is designed to be suitable for multiple uses, including outdoor concerts; other
sporting events (such as high school and college baseball tournaments); festivals; community
events (such as community walks and runs and Memorial Day or Veterans Day celebrations
or commemorations); and family-friendly events, in addition to Minor League Baseball. The
Multi-purpose outdoor recreational venue is located at the Site.
1.9. Silver Companies’ Commitment: the commitment of support for the Multi-purpose outdoor
recreational venue by the Silver Companies, as outlined in their letter of April 26, 2018 to
Timothy J. Baroody, City Manager.
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1.10.
Site: the proposed location of the Multi-purpose outdoor recreational venue. Unless
otherwise agreed by the Club and City, the Site shall be located within the Celebrate
Virginia/Central Park Tourism Zone.
1.11.
Tax Receipts: the tangible personal property, admissions, meals, business license and
incremental real property taxes; and the non-designated local portion of the sales tax,
excluding penalties and interest) levied and collected by or on behalf of the City within the
Multi-purpose outdoor recreational venue during the Term. The baseline for calculating
incremental real estate taxes is proposed to be the assessment of the Site effective July 1,
2018.
1.12.
Team: a Minor League baseball team owned by the Club, presently known as the
Potomac Nationals or P-Nats, the Class A (Advanced) affiliate of the Washington Nationals
Major League Baseball Club.
1.13.
Term: the 30-year period commencing on the first day of the month during which the
Multi-purpose outdoor recreational venue is substantially complete, has received all necessary
use and occupancy permits to open to the public for Minor League Baseball games by the
Team, and has in fact opened to the public for this purpose.
1.14.
Termination Payment: a payment equal to the present value of the Tax Receipts that
the City is expected to receive during the remaining balance of the Term. The Termination
Payment is calculated based on the average of annual Tax Receipts received by the City during
the prior three fiscal years, discounted at an annual rate of 4%. The aggregate amount of the
Termination Payment shall not exceed the aggregate sum of the remaining City Funding
Commitments discounted at an annual rate of 4%.
1.15.
Tourism Development Financing Program: an economic development program of the
Commonwealth of Virginia, established under Code of Virginia §58-3851.1, under which a
tourism project which has been certified by the State Comptroller qualifies for a state grant
in an amount equal to the revenues generated by a one percent state sales and use tax on
transactions taking place on the premises of the authorized tourism project. The state
revenues are matched by the owner of the project and by local funding equal to the revenues
generated by at least a one percent local sales and use tax. This is also known as Tourism
Gap Financing. It is understood and agreed by Club that unless otherwise agreed by City in
writing, the utilization of this program shall not result in City incurring additional costs or
obligations or in receiving less revenue.
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2. Proposed transaction outcomes. The proposed outcomes of this letter of intent (the “Proposed
Transactions”) are:
2.1. The development of the Multi-purpose outdoor recreational venue, which will serve as the
home of the Minor League baseball team owned by the Club, (which is presently known as
the “Potomac Nationals” or “P-Nats”), the Class A (Advanced) affiliate of the Washington
Nationals Major League Baseball Club. The Multi-purpose outdoor recreational venue will
be owned, designed, financed, constructed, operated, and maintained by the Club at its sole
cost and expense.
2.2. The Development Agreement will reference, specify or further describe the City Benefits in
the areas of Multi-purpose outdoor recreational venue, Team, Community, Marketing, and
Multi-purpose outdoor recreational venue Use.
2.3. The Club and the City will explore the feasibility and availability of other incentives for the
Multi-purpose outdoor recreational venue, including C-PACE financing, Tourism
Development Financing Program, and other potential sources of grant funding or Multipurpose outdoor recreational venue financing. Unless otherwise agreed by City in writing,
the utilization of the Tourism Development Financing Program shall not result in the City
incurring additional costs or obligations or in receiving less revenue.
2.4. A commitment by the City to provide the City Funding Commitment in the amount of
$1.05M per year for 30 years, subject to appropriation by City Council.
3. Definitive Agreements. Upon execution of this letter of intent, the parties will enter into
negotiations to attempt to produce one or more mutually acceptable binding agreements to
effectuate the Proposed Transactions. The Development Agreement is the primary Definitive
Agreement. It is proposed to reference, describe or specify the City Benefits, details of the City
Funding Commitment and the mutual undertakings of the Parties as follows.
3.1. The Club will be responsible for site acquisition, design, financing, construction, operation,
and maintenance of the Multi-purpose outdoor recreational venue on the Site at its sole
expense. It is the intention of the parties that the Multi-purpose outdoor recreational venue
be completed prior to the 2020 Carolina League Minor League Baseball season, beginning in
April, 2020. The total investment by the Club in the various capital costs of the Multi-purpose
outdoor recreational venue is anticipated to be approximately $35 million.
3.2. The Team name shall begin with “Fredericksburg,” or such other name as the parties shall
mutually agree upon. The Club shall not permit the relocation of the Team, nor permit the
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Team’s home games under the Club’s control to be played in any location other than the
Multi-purpose outdoor recreational venue, for at least 30 years following its opening. The
Team may temporarily relocate games of the Team in the event the Multi-purpose outdoor
recreational venue is damaged or unusable. The Club shall take all necessary and appropriate
action to maintain the franchise of the Team with the League in good standing.
3.3. The Club shall undertake the activities listed in the Development Proposal under the
“Community” category.
3.4. The Club shall provide the City the services, products, and opportunities listed in the
Development Proposal under the “Marketing” category.
3.5. The Club will grant City the right to exclusive use of the Multi-purpose outdoor recreational
venue and appurtenant facilities for 183 days each calendar year, and use on additional days
if it does not interfere with Team activities. The City will have use of the Multi-purpose
outdoor recreational venue for community activities, concerts, high school, college and
amateur athletics, major events, tours, meetings with economic development prospects, and
other uses, consistent with the sound operation of a professional Minor League venue. The
Development Agreement will include a booking policy providing for fair allocation of dates
between the City and Club. More details of the use-related City Benefits are included in the
Development Proposal under the Multi-purpose outdoor recreational venue Use category.
3.6. In the alternative, the Club and the City may agree to cooperatively hire a single suitable and
experienced firm or individual (which may be the Club or an employee of the Club) to
promote and manage the use of the Multi-purpose outdoor recreational venue on days when
it is not in use by the Team. Under this alternative, the Development Agreement would
include an agreed division between the Club and the City of revenues realized through these
marketing and management efforts.
3.7. In recognition of the City Benefits derived by the City from the location of the Multi-purpose
outdoor recreational venue and the Team in the City, the City Funding Commitment will be
an annual amount of $1.05M for 30 years, subject to annual appropriation by the City Council,
due and payable by the City through the EDA to the Club.
3.7.1. Any or all of such payments may be assigned by Club to Club’s lender.
3.7.2. The Definitive Agreements will include provisions including, without limitation, (a) a
requirement that the City Manager include a request to appropriate the City Funding
Commitment in each annual recommended budget, and (b) should the City Council fail
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to make an annual appropriation, (i) Club shall have the right to terminate the Definitive
Agreements following notice to City and a reasonable cure period, (ii) upon termination
City shall assign the Silver Commitment to Club, and (iii) upon termination, the Club
shall receive the Termination Payment.
3.8. The Development Agreement will establish reporting protocols for the Club of reasonable
categories of information so as to enable the City to ascertain City Benefits, including as to
the amount of capital investment by the Club within the City.
3.9. The Definitive Agreements will include provisions to protect the City in the event of material
default by Club, including, without limitation, all remedies available to City in law or in equity,
right to obtain injunctive and/or temporary restraining order relief, specific performance,
refund, and certain rights to terminate the Definitive Agreements.
4. Term of the letter of intent; exclusivity. If the Definitive Agreements are not entered into by
the parties within 120 days following execution of this letter of intent, then the letter of intent
shall terminate, unless the term is extended by written agreement of the parties. The Club shall
negotiate exclusively with the EDA and City, and the EDA and City shall negotiate exclusively
with the Club for the duration of the term of this letter of intent, with respect to the construction
of the Multi-purpose outdoor recreational venue and the relocation of the Team.
5. Club responsibilities. The Club shall proceed to:
5.1. Apply for and obtain, if feasible, satisfactory evidence (including title commitments) that the
Club has secured the rights to control the Site for the duration of the Term, through purchase
agreements, ground leases, leases, the assignment of leases, right of way vacation, or
otherwise, to effectuate the Proposed Transactions.
5.2. Apply for and obtain all approvals required by the Carolina League, Minor League Baseball,
and Major League Baseball necessary to effectuate the Proposed Transactions.
5.3. Select suitable and experienced design and/or construction professionals (the “Design
Team”) to provide a preliminary design for the Multi-purpose outdoor recreational venue.
The Club will keep the City informed as to the identity of the members of the Design Team.
5.4. Cause the Design Team to prepare preliminary plans and specifications for the Multi-purpose
outdoor recreational venue for review by the parties. The Club agrees to use commercially
reasonable efforts to cooperate with the City to maximize the use of the Multi-purpose
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outdoor recreational venue to accomplish the City’s public purposes in entering into this letter
of intent and the Definitive Agreements.
5.5. Prepare a preliminary budget and schedule for the construction of the Multi-purpose outdoor
recreational venue and provide it to the EDA and City for review.
5.6. Seek to obtain a binding loan commitment letter from an institutional lender in an amount
and on terms satisfactory to the Club and the City;
5.7. Seek to obtain a Phase I environmental assessment and such other testing and reports as may
be reasonably required by the City during the permit review process to assess the physical and
financial feasibility of the Multi-purpose outdoor recreational venue, or recommended in the
Phase I report;
5.8. Seek to obtain evidence of the suitability of the Site for the Club’s intended use, through
satisfactory geotechnical and site studies;
5.9. Seek to obtain a survey and subdivision plat of the Site;
5.10.
Seek to obtain evidence satisfactory to the Club and City that the Site is properly zoned
for the Club’s intended use and that any and all required variances or special use permits have
been or can be obtained.
6. City and EDA responsibilities. The Cityshall proceed to:
6.1. Initiate a Comprehensive Plan amendment authorizing the establishment of a new public
recreational facility at the Site, and any necessary amendments to the Capital Improvements
Plan or FY2019 City budget.
6.2. Review any required zoning approvals or right of way vacation through the appropriate
statutory procedure;
6.3. Consider any other Legislative Approval required for the development of the Definitive
Agreements;
6.4. Promptly review and comment on the documents produced by the Club in the course of its
due diligence responsibilities;
6.5. Work with the EDA to develop its role and obtain EDA approval as may be necessary for
the Definitive Agreements.
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6.6. Secure the Silver Companies’ Commitment;
6.7. Explore the feasibility of C-Pace and Tourism Development Financing Program incentives;
6.8. Engage the public and solicit public comment through such meetings, hearings, presentations,
surveys, and comment forums as it may determine to be reasonable and necessary to
determine the level of public support for the City Funding Commitment.
6.9. To the greatest extent permitted by law, City shall expedite required Stadium construction
permits.
7. Mutual responsibilities and representations.
7.1. The parties will cooperate and negotiate in good faith with each other to develop the
Definitive Agreements on terms acceptable to all parties. The letter of intent does not bind
the parties to signing the Definitive Agreements unless all factors, including public support,
are satisfactory to each party.
7.2. Each party shall bear and pay all costs and expenses (such as fees and expenses of consultants,
legal advisors, brokers and investment bankers) incurred by it in connection with this letter
of intent regardless of whether the Definitive Agreements are executed or the Proposed
Transactions are consummated.
7.3. Each party represents, as to itself, that this letter of intent (i) has been validly executed and
delivered, (ii) has been duly authorized by all municipal, agency, corporate, company,
partnership, or other action, as applicable, and (iii) constitutes a valid agreement of that party,
enforceable in accordance with its terms.
7.4. This letter of intent constitutes the entire agreement of the parties relating to the transactions
addressed by it, and supersedes all prior contracts, agreements or understandings with respect
to those matters, whether oral or written.
7.5. No party shall directly or indirectly assign all or any part of this letter of intent, or any of its
rights, interests, or obligations without first obtaining the prior written consent of every other
party.
7.6. This letter of intent shall be governed by and construed and enforced in accordance with the
laws of the Commonwealth of Virginia. The sole venue for any judicial proceeding arising
out of this letter of intent shall be the Fredericksburg General District or Circuit Court.
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7.7. The parties may execute this letter of intent in multiple counterparts, each of which is deemed
an original and all of which constitute only one letter of intent.
8. Notices. All notices required to be given under this letter of intent shall be given in writing and
shall be effective when actually delivered if hand delivered or when deposited with a nationally
recognized overnight courier or deposited as certified or registered mail in the United States mail,
first class, postage prepaid, addressed to the party to whom the notice is to be given at the address
shown below. Any party may change its address for notices under this agreement by giving formal
written notice to the other parties, specifying that the purpose of the notice is to change the party’s
address.

City:
Timothy Baroody, City Manager
City of Fredericksburg
715 Princess Anne Street
Fredericksburg, Virginia 22401
Club:
Lani Weiss, President
Potomac Baseball, LLC
7 County Complex Ct.
Woodbridge, VA 22192

[SIGNATURES APPEAR ON FOLLOWING PAGE]
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Each party is signing this agreement on the date stated opposite that party’s signature.
CITY OF FREDERICKSBURG

By:_________________________________
_________________
Timothy J. Baroody, City Manager
date
As authorized by City Council Resolution 18-__, [date]

POTOMAC BASEBALL, LLC
By:__________________________________
Lani Silber Weiss, President

______________
date
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Proposed Partnership – Potomac Nationals and Fredericksburg
Economic Development Authority June 8, 2018

The following outlines Benefits proposed to City/EDA by Club in addition to
Tax Revenues, and other indirect benefits as set forth in separate studies
and reports. Club and City/EDA will work together each season to keep the
programs fresh and relevant to the community.
BENEFIT

DESCRIPTION

ESTIMATED
ANNUAL
VALUE

Multi-purpose Outdoor Recreational Venue (Stadium)
Club to privately design, finance, construct, own, and maintain a state-of
the-art multi-purpose Minor League Baseball stadium, with a seating
capacity of approximately 5,000, and associated surface parking, which is
designed to be suitable for multiple uses, including outdoor concerts;
other sporting events (such as high school and college baseball
tournaments); festivals; community events (such as community walks and
runs and Memorial Day or Veterans Day celebrations or
commemorations); and family-friendly events, in addition to Minor League
Baseball.

$35 million
private
investment

City Use

The Club will grant City the right to exclusive use of the Multi-purpose
outdoor recreational venue and appurtenant facilities for up to 183 days
each calendar year, and use on additional days if it does not interfere with
Team activities. The City will have use of the Multi-purpose outdoor
recreational venue for community activities, concerts, high school, college
and amateur athletics, major events, tours, meetings with economic
development prospects, and other uses, consistent with the sound
operation of a professional Minor League venue. The Development
Agreement will include a booking policy providing for fair allocation of
dates between the City and Club. 3.6. In the alternative, the Club and the
City may agree that the Development Agreement may specify
cooperatively hiring a single suitable and experienced firm or individual
(which may be the Club or an employee of the Club) to promote and
manage the use of the Multi-purpose outdoor recreational venue on days
when it is not in use by the Team. Under this alternative, the
Development Agreement would include an agreed division between the
Club and the City of revenues realized through these marketing and
management efforts.

$250,000

Economic
Development
Stadium Use

Use of Stadium facilities for conferences, meetings, job fairs, encouraging
business relocations, guest tours, and similar.

$25,000

Stadium

Stadium Use

Use of a Stadium Suite for all Team home games to entertain businesses
considering relocating to Fredericksburg, and rewarding those who have
relocated

$40,000

Team Name

"FREDERICKSBURG" to be included in the name of the Minor League
Team. Team will wear "Fredericksburg" jerseys when visiting other
communities

$250,000

Non-relocation

Team must remain in Fredericksburg for a minimum of 30 years

$50,000

Fredericksburg
Displays

Club will work with City, EDA, and community organizations to create
promotional displays in the Stadium at all Team games

$10,000

Non-Profit
Organizations

Club will develop fundraising programs in conjunction with non-profit and
charitable organizations to use the Stadium and Team for fundraising.

$100,000

Fredericksburg
Food Stands

Create opportunities to highlight local foods and craft beers at the Stadium
through programs such as "Fredericksburg Eats" stand

$25,000

EDA Business
Leader of the
Week

EDA will have the opportunity to select weekly key business leaders to be
recognized at the Stadium before and during a game

$5,000

City/EDA Game
Presenting
Sponsor

Celebration of Fredericksburg at the Stadium during one game each
season. Special promotional activities, media, pre-game recognitions,
special commemorative tickets

$25,000

Regional Ball &
Bat
Tournaments

Team and City/EDA to collaborate to bring regional youth tournaments to
the Stadium such as American Legion World Series, College Tournaments,
Etc, to encourage tourism. Free and/or discounted game tickets made
available to youth participants

$20,000

Special Advance
Tickets

Develop programs to allow Fredericksburg residents to have advance
purchase opportunities for non-baseball events

n/c

School Initiatives

Team to use best efforts to create year-round programs with
Fredericksburg Public Schools such as: Teacher Hall of Fame, "Friday Night
Lights" HS baseball games (ticket proceeds to schools), Fundraising
programs such as beneficiary of Hot Stove Banquet, jersey auctions, and
similar, Reading Programs, Teacher Appreciation Nights, Special Day Game
learning programs with free or discounted tickets

$90,000

Team controlled
media

Fredericksburg mentions in all media controlled by Team (radio, tv, press,
social media). Team will also use best efforts to have Fredericksburg
mentions on Washington Nationals radio and tv broadcasts

$300,000

Outfield
Billboard

Fredericksburg 8' x 16' outfield banner at no charge (City responsible for
production cost of future replacements)

$20,000

EDA Suite
Team

Community

Marketing

Program Ad

City/EDA to have a full page program ad each season

$15,000

Website Banner

ROS rotational banner made available to Fredericksburg on Team website

$10,000

Press Releases,
Digital Media

Fredericksburg referenced as originating source on all releases and game
wraps

$35,000

Press Box Logo

Fredericksburg Logo on Pressbox - referenced every game broadcast

$50,000

Custom Video
Message

60 second spot made available to City/EDA on HD Video Board each game

$10,000

Michael J. Craig
From:
Sent:
To:
Subject:

Melody <melodyhiggins@aol.com>
Thursday, August 23, 2018 9:17 AM
Michael J. Craig
Proposed Baseball Stadium

Dear Mr. Craig,
Our family is very excited about the proposed minor league baseball stadium. We were season ticket holders for the Orioles
when we lived in Maryland and my father misses attending those games. I do not believe that the noise level will be
an issue. My anecdotal experience is when leaving a major league stadium, there is almost no noise on the outside of the
stadium. If a home run occurs, the crowd will express their excitement, but otherwise, nothing much can be heard.

I live in the Celebrate Virginia Community and this stadium cannot be as bad as the concerts that are held. The Ted
Nugent concert that was recently held was very loud, but I have not seen any protests against them from my Celebrate
Virginia neighbors. If one thinks about the many good things about this stadium-jobs, entertainment, tourists to name a
few, it would seem to outweigh an unproven noise concern.

Let's Play Ball!
Melody Dirienzo
6 Whaleback Lane
Fredericksburg, VA 22406
410-340-2660
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Michael J. Craig
From:
Sent:
To:
Subject:

Carla Anderson <carla.anderson48@gmail.com>
Wednesday, August 22, 2018 11:07 AM
Michael J. Craig
new arena by wegmans

Not all of Celebrate Del Webb is against the stadium. I lived near the stadium in Prince William for YEARS ‐ probably not
more that a couple miles (as the crow flies). Never disturbed except for hearing a little of the fireworks. And I assure
they were far less disturbing than the blasting at Quantico. That shit would rattle our windows.
We have a small group that have to dispute everything! Obviously nothing better to do in old age. LMAO.
Carla Anderson
223 Long Point Drive
Fredericksburg 22406
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Michael J. Craig
From:
Sent:
To:
Subject:

Barbara Wright <barbara.w.wright@gmail.com>
Thursday, August 23, 2018 10:32 AM
Michael J. Craig
Noise issues

We live in Del Webb’s Celebrate Virginia. We hear the outdoor concerts. We are all for a minor league stadium IF you
build in noise abatement features. Doing anything less is not fair to residents who pay normal taxes but who have no
children to educate. You make a lot of money on our taxes compared to families with children. You owe us at least this
adjustment to your stadium plans!
Bill and Barbara Wright
405‐226‐4498
178 Long Point Dr.
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Michael J. Craig
From:
Sent:
To:
Subject:

Mary Maki <raymary153@gmail.com>
Tuesday, August 21, 2018 12:02 PM
Michael J. Craig
Re: Thank you

Mike: I contacted a company in Connecticut that I thought installed stadium sound systems. That wasn’t quite
right, but here is their reply. Maybe it will
help your department as the proposals for sound systems are entertained. Thanks again for listening.
Mary
Mary,
Fist, Harman is a hardware and software manufacturer. We do Not design systems, make acoustic
recommendations or provide any installation services. We only supply the equipment and supporting
software.
Containing audio within an outdoor facility is extremely challenging. A well designed sound system can
mitigate the amount of sound that travels outside the facility, but not eliminate it.
In most cases it’s not the installed sound system that’s the problem. Most noise complaints are generated
from concerts and other special events that bring in their own sound systems.
Here are a couple things I would recommend:
 Make sure the building design team includes a good system designer (not some local music store,
but a real designer). Also make sure they have an acoustician on staff that can provide a prediction
model of how the system will affect the surrounding areas.
 Check with your township or city about what the local noise ordinance really says. Some are
really good, others are not and really difficult to inforce. Just knowing what the law is and how/where
it’s measured will help you.
Good Luck!
Saben
SABEN SHAWHAN
Director, Business Development
Large Venue North America
Harman Professional Solutions

1

434 Saddlery Drive
Perkasie, PA 18944
Mobile: +1 574.226.2080
Email: saben.shawhan@harman.com
Web: www.harmanpro.com

On Aug 16, 2018, at 1:12 PM, Michael J. Craig <mjcraig@fredericksburgva.gov> wrote:
Mary,
Thanks for your comments.
Mike Craig
-----Original Message----From: Mary Maki [mailto:raymary153@gmail.com]
Sent: Thursday, August 16, 2018 12:53 PM
To: Michael J. Craig
Subject: Thank you
Mike: Thank you for your call and for listening to my concerns about the potential ballpark noise
that will affect the homeowners in the Celebrate Virginia Del Webb.
I read through the PDF and noted the event time was changed from 10:00 p.m. to 11:00 p.m.
As I mentioned, residents of Celebrate Virginia Del Webb have to deal with the noise coming
from the Celebrate Live concerts. Depending on atmospheric conditions, occasionally the sound
is muted, but most concerts are so loud the noise filters right into our homes.
If the proposed stadium is state of the art, and intends to attract multiple users, I expect they will
have a powerful sound system installed - with all the accompanying sound effects.
Having this noise filter across the river and into our homes for five or six months a year afternoons and evenings - will seriously affect the quality of life of our community, as I’m sure
surrounding homes in Celebrate South.
I thank you and your team for taking this issue into consideration as you work with the Nationals
in developing their new stadium.
Sincerely,
Mary E. Maki
153 Denison Street
Fredericksburg, VA 22406
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Michael J. Craig
From:
Sent:
To:
Subject:

Susan De Ritis <susander81@hotmail.com>
Wednesday, August 22, 2018 10:01 PM
Michael J. Craig
Proposed baseball stadium

Dear Mr. Craig,
We live in the Del Webb Celebrate active adult community across the river from the proposed baseball stadium site. I
understand there will be a public comment forum in September, but as I am unable to attend please accept this email as
a voice of strong concern for the well‐being of our community.
We are well aware of the extreme noise impact from this area since the Celebrate Virginia Live concerts started several
years ago. The Ted Nugent concert this summer was so loud my ears hurt. I am not exaggerating. The idea that a
baseball stadium with all the noise that generates would force us to move from the home and area we have come to
love is incredibly heartbreaking.
Please, please consider the residential areas just across the river. We moved here for the quiet and beauty of our
neighborhood. All will be ruined if the stadium is built, at least without any noise abatement.
Thank you,
Susan De Ritis
Fredericksburg
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Michael J. Craig
From:
Sent:
To:
Subject:

Beth Spragins <bethspragins@yahoo.com>
Wednesday, August 22, 2018 11:51 AM
Michael J. Craig
Proposed Baseball Stadium

Dear Mr. Craig:
I am writing to document my concerns about the proposed Fredericksburg baseball stadium. As a
resident of the Celebrate Del Webb community who already faces the noise of the Celebrate summer
concerts, I am particularly concerned that the peace and quiet of our neighborhood will be lost with
the addition of such sporting events. Our neighbors are already unable to use their back decks or
yards during summer concerts because the sound carries directly across the river.
You indicated in our conversation today that the current plans include no noise abatement measures.
Before moving to Fredericksburg, we lived near a sporting venue in North Carolina, and summers
were unbearable. The constant announcements and the roar of the crowd were disturbing even when
the windows were closed. Since I go to bed at 9:30, sleep was impossible on many nights.
I ask that the plans be modified to include noise abatement measures. If they are not, property values
in the vicinity will surely drop, as will quality of life. Some members of our community have already
started discussing the possibility of moving if the stadium is built.
Sincerely,
Elizabeth S. Spragins
9 Brant Court
Fredericksburg, VA 22406
540-373-0935
bethspragins@yahoo.com
www.authorsden.com/elizabethspragins
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Michael J. Craig
From:
Sent:
To:
Subject:

Mary Maki <raymary153@gmail.com>
Thursday, August 16, 2018 12:53 PM
Michael J. Craig
Thank you

Mike: Thank you for your call and for listening to my concerns about the potential ballpark noise that will affect the
homeowners in the Celebrate Virginia Del Webb.
I read through the PDF and noted the event time was changed from 10:00 p.m. to 11:00 p.m.
As I mentioned, residents of Celebrate Virginia Del Webb have to deal with the noise coming from the Celebrate Live
concerts. Depending on atmospheric conditions, occasionally the sound is muted, but most concerts are so loud the
noise filters right into our homes.
If the proposed stadium is state of the art, and intends to attract multiple users, I expect they will have a powerful sound
system installed ‐ with all the accompanying sound effects.
Having this noise filter across the river and into our homes for five or six months a year ‐ afternoons and evenings ‐ will
seriously affect the quality of life of our community, as I’m sure surrounding homes in Celebrate South.
I thank you and your team for taking this issue into consideration as you work with the Nationals in developing their new
stadium.
Sincerely,
Mary E. Maki
153 Denison Street
Fredericksburg, VA 22406
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From:
To:
Subject:
Date:

Frank Boucher
Michael J. Craig
Proposed Baseball Stadium
Friday, August 31, 2018 11:10:48 AM

Mr. Craig,
I live in the Del Webb Celebrate Community just off of Route 17 in Stafford County. I do not
represent the community in any official capacity and any opinions I express are mine and only
mine.
I believe you may have heard from some of my neighbors expressing concerns over the
proposed baseball stadium and the noise that it may generate. Within our internal discussion
boards, some residents have made inflammatory remarks which in my opinion, are unfounded.
These remarks stem from the fact that, from where we live, we can hear the music from the
summer concerts that are held in the area where we understand the ballpark will be built.
Because we can hear that music, some feel that we will be able to hear stadium noise as well.
(By the way, most of us enjoy those concerts. Visit us sometime and you will see residents
listening to the music while sitting on their decks and patios with an adult beverage. Some will
even be dancing!)
Those of us who attend both major league and minor league games do not believe that this is a
valid concern as stadium public address systems are not as loud as concert amplifiers and
stadium public address systems are aimed at smaller crowds in a confined space. Based on my
very unscientific survey, the vast majority of the people who live here enthusiastically support
the new stadium and look forward to attending games.
That said, the noise concern is very real to the people who are concerned about it.
Accordingly, I ask that the noise and other quality of life issues like increased traffic be
addressed when they are known and the results and solutions publicized so that the people
who live here and the many others who actually live much closer than us can be assured that
the stadium will not have a negative impact on them.
We understand that we are not Fredericksburg taxpayers but we shop, dine, play, and worship
in Fredericksburg. Many of us moved here because of Fredericksburg and we care about it just
as much as those who actually live in it.
Thank you for your kind attention.   
Frank C. Boucher

From:
To:
Subject:
Date:
Attachments:

Lou Berman
Michael J. Craig
Noise from concerts & proposed stadium
Sunday, August 26, 2018 5:20:07 PM
Screenshot (9).png

Dear Mr. Craig
As you can see from the attached picture my house is 0.71 miles, north across the river, from
the concert & proposed stadium venue. Since the concert speakers are pointed right at my
house the music & vocals from the concerts are quite loud. In fact when the musical base (i.e.,
drums) are strong the walls of my house will vibrate, which happened last year.
I would greatly appreciate it if some thought could be given to sound mitigation to the north
for both the concerts and proposed stadium.
Thanking you,
Louis Berman
25 Point Bluff St.
Fredericksburg, Va 22406

ITEM #11D

MEMORANDUM
TO:
FROM:
RE:
DATE:

Mayor Greenlaw and Members of City Council
Timothy J. Baroody, City Manager
Approving the Trademark License Agreement from SIP Rights, LLC
November 8, 2018 (for the November 13th Meeting)

ISSUE
Although this agreement is nearing substantial completion, several final issues are now being worked
out. It is the intent of staff to produce final documents for Council and public review before Tuesday
evening’s Regular Meeting.

ITEM #11E

MEMORANDUM
TO:
FROM:
RE:
DATE:

Timothy J. Baroody, City Manager
Bill Freehling, Director, Economic Development and Tourism
Agreement with Celebrate Virginia South Property Owners Association and EDA
November 8, 2018 for the November 13 meeting

ISSUE
Should City Council authorize the City Manager to enter into a 30-year agreement with the Celebrate
Virginia South Owners Association that would lead to a $105,000 annual payment to the City of
Fredericksburg? The annual payment would help the City meet its Annual Funding Commitment for
the Stadium.
RECOMMENDATION
City Council should authorize the City Manager to enter into the agreement with the Celebrate
Virginia South Owners Association.
BACKGROUND
The City of Fredericksburg proposes to enter into a Development and Shared Use Agreement with
Potomac Baseball, LLC (“Club”) (“Stadium Agreement”). Under the Stadium Agreement, the Club
will build the Stadium and provide several benefits to the City, including Community and Marketing
benefits, in exchange for the City’s Funding Commitment of $1.05 million annually to the Stadium.
The development of the Stadium is consistent with the Joint City and EDA Economic Development
Strategic Plan, in particular Goals 4, 7 and 8. The construction and operation of the Stadium will
generate substantial new local tax revenues and provide short-term and long term employment
opportunities for the people of Fredericksburg.
The Celebrate Virginia South Property Owners Association (POA) is responsible for the upkeep of
the Celebrate South Development, including the marketing and advertising of the businesses or events
located or to be located in Celebrate Virginia South, under Article 7, section 7.1 of the Declaration for
Celebrate Virginia South, dated December 16, 2005, recorded as Instrument #050004785 in the land
records of the Fredericksburg Circuit Court.
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ITEM #11E
In consideration of the benefits to accrue to the POA in connection with inducing the Stadium to
locate in the Celebrate South Development and the marketing, promotional and advertising benefits
to be provided by the City to the POA under this agreement, the POA wishes to undertake a financial
commitment of $105,000 per year. City staff has reviewed the POA’s financials and concluded the
Association has the financial wherewithal to make the annual payment.
The Fredericksburg Economic Development Authority (EDA) is authorized to make grants to any
person, including any governmental entity, in furtherance of the purposes of promoting economic
development, provided that such loans or grants shall be made only from revenues of the authority
which have not been pledged or assigned for the payment of any of the authority’s bonds, under City
Code §10-232(M).
The EDA has agreed to participate in the POA Agreement for 10 years to help facilitate the project,
gain rights to use the City Suite and receive an annual City appropriation of $5,000. The EDA
authorized its Chairman to enter into the Agreement at a meeting on November 7, 2018. The POA
has agreed to add the sum of $5,000 to its annual commitment in order to provide funding to the
EDA.
The EDA will essentially provide an insurance policy to the City. If the POA defaults, and the City’s
efforts to collect the payment fails, the EDA would step in and make the payment up to $100,000 a
year. This EDA participation further ensures that the City will receive the payment for the first 10
years of the agreement. The EDA could elect to renew its participation in the Agreement for two
additional 10-year periods.
After the first 10 years, according to an analysis by Renaissance Planning Group, inflationary impacts
are expected to push the City’s annual tax revenue received from the Stadium from approximately
$700,000 to $800,000. Hence even if the EDA declined to participate after the first 10 years, and the
POA were to default on the Agreement, the City is projected to be able to generate sufficient revenue
from the Stadium to meet its Annual Funding Commitment.
Therefore staff recommends that City Council authorize the City Manager to execute, deliver and
carry out the POA Agreement in substantially the form submitted for approval.
FISCAL IMPACT
The agreement will generate annual revenue for the City of Fredericksburg of $105,000 for 30 years.
For the first 10 years, the City would pay the EDA $5,000 a year to insure the payment. Hence the
net annual revenue to the City for the first 10 years would be $100,000.
ATTACHMENTS
Resolution
POA agreement
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MOTION:

November 13, 2018
Regular Meeting
Resolution 18-

SECOND:
RE:

Approving an Agreement with the Celebrate Virginia South Owners
Association and the Fredericksburg Economic Development Authority for
Support of the Multipurpose Stadium in Celebrate Virginia South

ACTION:

APPROVED: Ayes: 0; Nays: 0

The City proposes to enter into a Development and Shared Use Agreement with Potomac
Baseball, LLC (“Club”) (“Stadium Agreement”). Under the Stadium Agreement, Club will build the
Stadium and provide several benefits to the City, including Community and Marketing benefits, in
exchange for the City’s Funding Commitment of $1.05M annually to the Stadium.
The development of the Stadium is consistent with the Joint City and EDA Economic
Development Strategic Plan, in particular Goals 4, 7 and 8.
The construction and operation of the Stadium will generate substantial new local tax revenues
and provide short-term and long term employment opportunities for the people of Fredericksburg.
The Celebrate Virginia South Property Owners Association (POA) is responsible for the
upkeep of the Celebrate South Development, including the marketing and advertising of the
businesses or events located or to be located in Celebrate Virginia South, under Article 7, section 7.1
of the Declaration for Celebrate Virginia South, dated December 16, 2005, recorded as Instrument
#050004785 in the land records of the Fredericksburg Circuit Court.
In consideration of the benefits to accrue to the POA in connection with inducing the Stadium
to locate in the Celebrate South Development and the marketing, promotional and advertising benefits
to be provided by the City to the POA under this agreement, the POA wishes to undertake a financial
commitment of $105,000 per year.
The Fredericksburg Economic Development Authority (EDA) is authorized to make grants
to any person, including any governmental entity, in furtherance of the purposes of promoting
economic development, provided that such loans or grants shall be made only from revenues of the
authority which have not been pledged or assigned for the payment of any of the authority’s bonds,
under City Code §10-232(M).
The EDA has agreed to participate in the POA Agreement, as set forth in the agreement, in
exchange for rights to use the City Suite and an annual appropriation of $5,000, by vote of its Board
of Directors on November 7, 2018. The POA has agreed to add the sum of $5,000 to its annual
commitment in order to provide funding to the EDA.

November 13, 2018
Resolution 18-__
Page 2

Therefore, the City Council hereby resolves that:
•

The City Manager is authorized to execute, deliver, and carry out the POA Agreement in
substantially the form submitted for approval.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:
***************

Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 18- , adopted at a meeting of the City Council held November 13, 2018, at which a quorum was
present and voted.

Tonya B. Lacey, CMC
Clerk of Council
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AGREEMENT
This is an agreement between the City of Fredericksburg, a Virginia municipal corporation
(City) and Celebrate Virginia South Owners Association, a Virginia non-stock corporation
(POA), dated November __, 2018. The Fredericksburg Economic Development Authority
(EDA) is signing this agreement for the limited purpose of approving its participation in the
agreement.
RECITALS
Fredericksburg City Council is considering approval of a Development and Shared Use
Agreement with Potomac Baseball LLC (Stadium Agreement) which provides for the
development and shared use of a multipurpose outdoor recreational venue (the “Stadium”) to
be constructed in Celebrate Virginia South Development (the “Celebrate South
Development”) in the City of Fredericksburg, Virginia, which will be used in part for
exhibition of minor league baseball games.
The City will enjoy certain rights and benefits under the Stadium Agreement including
Community and Marketing benefits set forth in sections 8 and 9 of the Stadium Agreement,
and in the Development Proposal submitted by the Club and incorporated in the Stadium
Agreement, in exchange for making the City Funding Commitment of $1,050,000 annually.
The rights accruing to the City under the Stadium agreement are for the benefit of the City,
its residents and businesses as a whole.
The POA is responsible for the upkeep of the Celebrate South Development, including the
marketing and advertising of the businesses or events located or to be located in Celebrate
Virginia South, under Article 7, section 7.1 of the Declaration for Celebrate Virginia South,
dated December 16, 2005, recorded as Instrument #050004785 in the land records of the
Fredericksburg Circuit Court.
The POA and the City believe the Stadium will benefit and enhance the interests of owners
of land and operators of businesses within the Celebrate South Development. The generation
of tax revenues in Celebrate Virginia benefits the City generally.
In consideration of the benefits to accrue to the POA in connection with inducing the Stadium
to locate in the Celebrate South Development and the marketing, promotional and advertising
benefits to be provided by the City to the POA under this agreement, the POA wishes to
undertake a financial commitment of $105,000 per year.
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The POA Board of Directors authorized the board chair to execute, deliver, and carry out this
agreement by ____________ on [date].
The EDA Board of Directors authorized the chair to execute, deliver, and carry out this
agreement at a special meeting on November 7, 2018.

AGREEMENT
The parties agree as follows:
1. Definitions.
1.1. Capitalized terms used in this agreement shall have the meaning given to them in the
Stadium Agreement.
1.2. “Baseball Season” means the Carolina League baseball season, which generally begins
in April and runs through September of each year.
1.3. “Celebrate South Development” means that land subject to the POA Declaration,
and the existing and future businesses and developments located therein.
1.4. “POA Declaration” means the Declaration for Celebrate Virginia South, recorded in
the land records of the Clerk of the Fredericksburg Circuit Court as Instrument
#050004785, which created the POA.
2. Term. This agreement begins on the Commencement Date of the Stadium Agreement and
ends on the Termination Date of the Stadium Agreement. The City reserves the sole right
to determine whether to exercise any of its rights to terminate the Stadium Agreement.
3. Annual financial commitment.
3.1. The POA shall pay $105,000 annually to the City, which sum shall be payable on a
monthly basis in amount of $8,750 beginning on the Commencement Date of the
Stadium Agreement and continuing for the term of this agreement.
3.2. If the POA fails to make any payment within ten days of the due date, City shall give
the POA written notice of its failure to make its payment, and the POA shall have a
period of 20 days to deliver its payment to the City.
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3.3. If the POA fails to make a payment within the 20 day cure period, the late payment
shall accrue interest at the Default Rate, POA shall be in material default, and City
shall promptly proceed with its remedies available under law or equity, including
attorneys’ fees, if applicable.
3.4. If the Commencement Date does not occur before April 1, 2025, the POA may
terminate this agreement.
4.

Celebrate South Development to be featured in City’s Stadium Community and Marketing
Benefits.
4.1. City agrees to feature the Celebrate South Development when it exercises the
Community and Marketing benefits accruing to the City under the Stadium
Agreement, with the following serving as examples:
4.2. Under the Development Proposal “Community” benefits category, City has the
opportunity to select weekly key business leaders to be recognized at the Stadium
before and during a Team Home Baseball Game. City will allow business leaders in
the Celebrate South Development designated by the POA to participate in this
recognition at Team Home Games each Baseball Season
4.3. Under the Development Proposal “Community” benefits category, City has the right
to create opportunities to highlight local foods and craft beers at the Stadium through
programs such as a “Fredericksburg Eats” stand. City will allow businesses in the
Celebrate South Development designated by the POA to participate in this
opportunity during each Baseball Season. All costs of participation will be borne by
the POA or the featured business.
4.4. Under the Development Proposal “Marketing” benefits category, City has the right
to mentions in all media controlled by Team, including radio, television, press, and
social media. City will include references to Celebrate Virginia South in these
mentions from time to time during the Baseball Season. City will cooperate with the
POA in developing these mentions.
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4.5. Under the Development Proposal “Marketing” benefits category, City has the right
to an 8’ x 16’ outfield banner at no charge, with the City solely responsible for
production cost of future replacements. City will allow the POA to display
promotional and advertising messages for owners and businesses in the Celebrate
South Development on the banner from time to time at Team Home Games each
Baseball Season. POA or the designated business shall be solely responsible for the
cost of producing its outfield banner(s).
4.6. Under the Development Proposal “Marketing” benefits category, City has the right
to a 60 second spot on the HD Video Board at each Team Home Baseball Game.
City will include promotional messages and graphics promoting the Celebrate Virginia
South Development, and business therein, provided by the POA in this 60 second
spot from time to time at Team Home Baseball Games each Baseball Season.
4.7. Under §9.2 of the Stadium Agreement, City will obtain one-hundred square feet of
space for a marketing kiosk. City will make display space in this kiosk available to the
POA, and owners and business in the Celebrate South Development designated by
the POA, from time to time to display and promote ongoing and future development
plans. The business or owner using the kiosk shall be solely responsible for the cost
of producing and installing its marketing materials.
4.8. If the Team does not play its Home Baseball Games in the Stadium for any period of
time, then the foregoing opportunities will be provided during other Stadium Events.
4.9. City incurs no liability to the POA under this agreement for benefits that it does not
actually receive from the Club for any reason whatsoever. For example, the foregoing
activities are subject to the Club’s and City’s rights and obligations under the force
majeure, casualty, condemnation, and termination provisions of the Stadium
Agreement, which Club and City may exercise in their sole discretion; and is further
subject to the City’s receipt of the foregoing benefits from the Club under the Stadium
Agreement. City will use reasonable efforts to enforce its rights under the Stadium
Agreement to obtain the foregoing benefits.
5. POA’s intellectual property rights. The POA reserves for itself and the legal owner of the
“Celebrate Virginia South” name all trademark, service mark and other intellectual
property rights in and to the name and no unauthorized use shall be made of such name
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or rights. Any grant of consent or direction to use the name in any marketing, advertising
or promotional activities under this agreement shall not constitute a waiver of any
intellectual property rights nor be deemed to constitute consent to use of such name for
any other purposes or by any other person or entity.
6. Agreement binding on successor entities. In the event that the POA is dissolved or
terminated for any reason, the rights and obligations of this agreement shall be binding on
any successor organization, created during the term of this agreement, that represents, or
whose members comprise, substantially the same land included in the POA Declaration.
7. Participation of the EDA.
7.1. The EDA’s participation in this agreement shall commence on the Commencement
Date of the Stadium Agreement and continue for a period of approximately 10 years,
ending on December 31 of the year in which the 10th anniversary of the
Commencement Date occurs. EDA’s participation may be renewed for two
additional 10 year terms upon mutual agreement between the EDA and the City.
7.2. If the POA fails to make a monthly payment within the 20 day cure period set forth
above, then the EDA shall make the monthly payment within 30 days of receiving
the City’s invoice therefor.
7.3. The EDA’s liability under §7.2 is capped at $100,000 per year.
7.4. The EDA shall be entitled to be reimbursed through any funds collected by the City
under its enforcement efforts in section 3.3.
7.5. In consideration of the EDA’s participation in this agreement, City Council shall
make an annual payment to the EDA of $5,000, subject to City Council appropriation.
For any year in which the City Council does not appropriate this annual payment to
the EDA, the EDA may suspend its participation in this agreement.
7.6. Under §10.2 of the Stadium Agreement, the City has the exclusive right to use of the
City Suite for Home Baseball Games. In consideration of the EDA’s participation,
and in recognition of its powers and duties under Code of Virginia §15.2-4905 and
City Code §10-232, City grants to the EDA the exclusive right to use of the City Suite
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for its lawful purposes at least ten times during each Baseball Season that occurs
during the period of EDA participation.
7.7. EDA shall schedule its use of the City Suite in cooperation with the City, through the
Director of Economic Development and Tourism.

8. Notices. All notices given in connection with this agreement shall be in writing and shall be deemed
to have been received on: (i) the date when delivered by hand to the appropriate address set forth
below; (ii) the business day immediately after the business day when delivered to Federal Express,
UPS (or a reputable overnight courier service) for overnight or next day delivery to the appropriate
address set forth below; or (iii) two business days after the day when mailed by United States
certified mail (postage prepaid, return receipt requested) to the appropriate address set forth below,
or such other address as a party may subsequently designate to the other party in writing.

If to the POA:

B. Judson Honaker, Jr., President
1201 Central Park Boulevard
Fredericksburg, Virginia
22401
Facsimile:
Email:

with a copy to:

John W. Steele, Esquire
HIRSCHLER FLEISCHER
2100 East Cary Street
Richmond, Virginia 23223
Facsimile: 804.664.0957
Email: jsteele@hf-law.com

If to City:

Timothy Baroody, City Manager
City of Fredericksburg
715 Princess Anne Street
Fredericksburg, Virginia 22401

With copy to:

Fredericksburg City Attorney
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715 Princess Anne Street
Fredericksburg, Virginia 22401

If to the EDA:

Chair, Fredericksburg Economic Development Authority
c/o Clerk of Council
715 Princess Anne Street
Fredericksburg, Virginia 22401

With a copy to:

Blanton Massey
1119 Caroline Street
Fredericksburg, Virginia 22401

9. Waiver of defenses. In any action by the City to collect the POA’s annual financial commitment,
the POA shall:
9.1. Waive all defenses, affirmative or otherwise, to any collection suit brought for nonpayment
of the annual financial commitment. This waiver shall apply to any litigation action initiated
under the laws of the Commonwealth of Virginia or any administrative collection action as
afforded the City of Fredericksburg Treasurer or her duly appointed agent;
9.2. Waive all rights afforded under the Fair Debt Collection Practices Act pursuant to 15 USC
1692, et seq.
9.3. Agree to provide a confession of judgment pursuant to Virginia Code §8.01-432, et seq., if
requested by the City.
9.4. These waiver provisions shall be a burden that runs with the land intended to bind POA’s
successors or assigns in title while the annual financial commitment obligation remains
outstanding.
10. Miscellaneous.
10.1

Severability. If any provision of this agreement is determined to be invalid, illegal or
unenforceable, the remaining provisions of this agreement remain in full force, if the
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essential terms and conditions of this agreement for each party remain valid, binding and
enforceable.
10.2

Entire Agreement. This agreement constitutes the final, complete, and exclusive written
expression of the intent of the parties with respect to the subject matter contained in this
agreement, which will supersede all previous verbal and written communications,
representations, agreements, promises or statements except as referenced in this agreement.
There are no restrictions, promises, obligations, or undertakings between the parties, other
than those set forth or referenced in this agreement with respect to the subject matter in this
agreement.

10.3

Counterparts. This agreement may be executed in any number of counterparts, each of
which when executed and delivered will be deemed an original, and all of which together
will constitute one instrument.

10.4

Governing Law and Jurisdiction. This agreement and the actions of the parties shall in all
respects be governed by, and construed in accordance with, the laws of the Commonwealth
of Virginia (excluding principles of conflict of laws). Any suit, action, proceeding, or claim
arising out of or relating to this agreement shall be brought exclusively in the Circuit Court
of the City of Fredericksburg, Virginia, and the parties agree that such court is the most
convenient forum for resolution of any such action and further agree to submit to the
jurisdiction of such court and waive any right to object to venue in such court.

10.5

Payment on Business Days. If any payment under this agreement is required to be made on
a day other than a business day, the date of payment shall be extended to the next business
day.

10.6

Amendment, Modification, or Alteration. No amendment, modification, or alteration of this
agreement shall be binding unless in writing and duly executed by the parties.

10.7

Effect of a Force Majeure Event. If any party shall be delayed in the performance of any
obligation under this agreement as a result of a Force Majeure Event, then the performance
of such obligation shall be extended by the length of such delay. In response to and during
any delay caused by a Force Majeure Event, the parties shall at all times act diligently and in
good faith to bring about the termination or removal of the Force Majeure Event as
promptly as reasonably possible and any party seeking an excuse of performance due to such
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Force Majeure Event shall work diligently and in good faith to reduce or eliminate any
damage, cost or delay caused by such Force Majeure Event.

Each party is signing this agreement on the date stated opposite that party’s signature.

CITY OF FREDERICKSBURG

By:_________________________________ (SEAL)
_________________
Timothy J. Baroody, City Manager
date
As authorized by City Council Ordinance 18-__, [date]

CELEBRATE VIRGINIA SOUTH OWNERS ASSOCIATION, INC.

By :_________________________________(SEAL)
B. Judson Honaker, Jr., President

________________
date

FREDERICKSBURG ECONOMIC DEVELOPMENT AUTHORITY
For the limited purpose of approving its participation.

By:_________________________________
_________________
Robert Carter, Chair
date
As authorized by Board of Directors at a Special Meeting on November 7, 2018.
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ITEM #11F

MEMORANDUM
TO:
FROM:
RE:
DATE:

Timothy J. Baroody, City Manager
Bill Freehling, Director, Economic Development and Tourism
Development and Shared Use Agreement
November 8, 2018 for the November 13 Council meeting

ISSUE
Should City Council authorize the City Manager to enter into the Development and Shared Use
Agreement (“the Agreement”) with Potomac Baseball, LLC to facilitate the planned multi-purpose
stadium in Celebrate Virginia South?
RECOMMENDATION
The Development & Shared Use Agreement advances Priority #6 of the City Council’s 2018-2020
strategic priorities, the future land use plan for Land Use Planning Area 1 (Celebrate Virginia
South/Central Park), and the Joint City Council and Economic Development Authority Strategic
Plan. The 2018-2020 Council Priorities statement is particularly relevant to Council’s decision – the
Council identified the attraction of a regional multipurpose outdoor and recreational venue on terms
that would be financially advantageous to the City as a priority for accomplishment in this time
period. Approval of the proposed agreement would fulfill this promise.
BACKGROUND
The City of Fredericksburg has been working with Art Silber and his family, the owners of the
Potomac Nationals Minor League Baseball team, for more than a year on the possibility of
relocating the team from Woodbridge to a new multipurpose stadium in Celebrate Virginia South.
The P-Nats, as they are known, are a Class A affiliate of the Washington Nationals (“Team”); the
Team currently plays in an outdated stadium and has been seeking an opportunity to relocate to a
modern venue. The Silber family (doing business as Potomac Baseball, LLC, or “Club”), have
developed a strong affinity with the City of Fredericksburg and many of its leaders/organizations in
the past year.
The Silbers now strongly desire to make Fredericksburg the Team’s new home (the team would be
renamed). The Club has negotiated a ground lease agreement with CVAS Stadium LLC (an affiliate
of the Silver Cos.) that would lead to the stadium and required parking being built on a parcel just to
the north of the Fredericksburg Expo & Conference Center. Minor League Baseball is expected to
grant approval for the relocation of the Team to Fredericksburg, and the Club is working diligently
to line up financing for the construction of the Stadium.
Since the beginning of the conversation with the Silber family, representatives for the City of
Fredericksburg have made clear that the City was not interested in owning the stadium or issuing
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bonds to pay for it, but that the City would consider other forms of financial support for the project.
The City negotiating team has included Mayor Mary Katherine Greenlaw, City Councilman Matt
Kelly, City Manager Tim Baroody, Assistant City Manager Mark Whitley, City Attorney Kathleen
Dooley and Director of Economic Development and Tourism Bill Freehling.
Following many months of meetings, emails and phone calls, the City and Silber family have come
to this proposed Agreement. This Agreement followed a Letter of Intent signed between Potomac
Baseball, LLC and the City on July 11. City Council is now asked to consider approving the
Agreement.
The Agreement requires the Club to finance, build and maintain the $35 million, state-of-the-art,
5,000-seat multipurpose stadium – which will be designed to host a large variety of events, meetings
and more in addition to Minor League Baseball games. The City will be among the key supporters of
the project with a $1.05 million required payment for 30 years. See the “Fiscal Impact” section for a
more-detailed treatment of the financials associated with this project. For that $1.05 million annual
investment, the City would be getting the following benefits, as detailed further in the Agreement:
1. Use of stadium: The City would be able to use the stadium up to 183 days a year. The
stadium would provide an excellent venue for parks and recreation leagues, community
sports, leisure programming, business development programming, meetings and more. It
would also be a venue for revenue-producing events.
2. Great new venue: The stadium would be the only one of its kind between Washington and
Richmond, and as such would provide a valuable new facility for event and meeting
planners. It is anticipated to be used year-round for an array of events.
3. Minor League Baseball intangibles: Having a Minor League Baseball team helps create a
sense of community and provides a quality-of-life amenity for area residents, visitors and
businesses.
4. Community benefits: Minor League Baseball is a family-friendly, affordable activity that
would help connect the local area. The team would also hold an annual job fair for City
residents and high school students, and would allow local nonprofits to use the stadium for
fundraising events.
5. Marketing benefits: The City would receive valuable marketing exposure at the stadium –
including advertisements on the video board, outfield wall, program and more. There would
also be a 100-square-foot marketing kiosk at the stadium that could serve as a satellite Visitor
Center of sorts. Simply having “Fredericksburg” in the team name would also provide
valuable marketing. The City would also benefit from the extensive marketing that the PNats would conduct to promote the facility.
The $1.05 million annual payment would be subject to appropriation, but non-appropriation would
trigger a lump-sum payment equal to the present value of the tax receipts that the City would be
expected to receive during the remaining balance of the Agreement term, discounted at an annual
rate of 4 percent.
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If the Club ceased operations in the stadium, the City’s financial obligation would end. The Club
would be prevented from relocating during the entire 30-year term of the Agreement, and would be
required to play its home baseball games there during the term.
An Advisory Board that would include two City representatives and two from the Club would be
formed to meet regularly and to advise the Club and the City regarding stadium operation,
management, use, scheduling, Capital Reserve Fund, planning for future Capital Improvements, and
more. The success of the Advisory Board will be one key to the 30-year relationship between the
City and the Club.
The stadium would be required to be built in substantial accordance with plans approved by City
Council, and open by April 1, 2021 (the team is shooting for April 1, 2020). The Club would be
obligated to maintain and keep up the stadium.
Accompanying this Agreement are a special-use permit, vacation of right-of-way, Comprehensive
Plan Amendment, Trademark License Agreement, sublicense agreement and POA agreement. Part
of the Club’s planned financing package will include a loan through the Commercial Property
Assessed Clean Energy Program (C-PACE), which Council is also asked to consider.
FISCAL IMPACT
The City of Fredericksburg would be responsible for a $1.05 million annual payment to Potomac
Baseball, LLC for 30 years under the Agreement. The City expects the stadium project would
generate sufficient revenue to cover that payment. There are three major “buckets” of revenue that
the City anticipates coming from the project, with revenue from the three sources totaling $1.05
million:
1. Tax revenue: According to a 2013 analysis by Brailsford & Dunlavey, the stadium is
expected to generate direct annual tax revenue of approximately $700,000. That includes the
real estate revenue on a stadium that is expected to cost $35 million to develop (the
Brailsford & Dunlavey analysis assumed a publicly owned stadium so did not include real
estate revenue in its estimated total).
2. Use revenue: The City would be able to use the stadium for 183 days of the year, which
offers plentiful opportunities to generate revenue from a variety of events or hire a thirdparty firm to do so on the City’s behalf. For the first 10 years of the Agreement, the City
proposes (with City Council approval) to enter into a second agreement with Potomac
Baseball, LLC that would give the Club the rights to hold all concerts and for-profit events
at the stadium. In exchange, Potomac Baseball, LLC would pay the City a flat fee of
$100,000 annually and additional performance-based pay that would be expected to generate
another $150,000 annually (see sublicense agreement/memo for more detail). Therefore the
City anticipates generating $250,000 in annual revenue through use of the stadium.
3. Commitment from Celebrate Virginia South Owners Association (POA): The
Celebrate Virginia South POA has agreed to pay the City $105,000 a year for 30 years to
support the project. The Fredericksburg EDA has agreed to insure the payment, up to
$100,000 annually, for the first 10 years of the agreement for an annual premium of $5,000
from the City, leading to net annual revenue of $100,000 for the City for the first 10 years of
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the agreement (see separate agreement/memo for more detail). The EDA could elect to
renew the agreement for two additional 10-year terms.
This analysis does not factor in any revenue generated outside the stadium that is attributable to the
increased activity from the project. It also does not factor in inflation, though that would certainly
work in the City’s favor due to the City’s $1.05 million annual payment being fixed for 30 years. An
analysis by Renaissance Planning Group estimated that if the annual inflation rate was 1.5 percent
and revenue stayed steady, by the end of the 30 years the City’s annual direct tax revenue from the
stadium would be about $1.56 million – or more than $500,000 above the obligated payment.
ATTACHMENTS
Resolution
Development and Shared Use Agreement
Development Proposal dated June 8, 2018

MOTION:

November 13, 2018
Regular Meeting
Resolution 18-__

SECOND:
RE:

Approving the Development and Shared Use Agreement with Potomac
Baseball, LLC for the Construction, Operation, Maintenance, and Shared Use
of a Multi-Purpose Stadium in Celebrate Virginia South, with Conditions

ACTION:

APPROVED: Ayes: 0; Nays: 0

The City of Fredericksburg and Potomac Baseball, LLC (Club), entered into a Letter of Intent on
July 11, 2018, to prepare, negotiate, and enter into a definitive agreement under which the Club
would acquire the site by lease or purchase, and design, build and operate a multi-purpose outdoor
recreational venue. The Letter of Intent identified City Benefits from the Club’s work, which were
identified as Stadium, Team, Community, Marketing, and Use, per the Club’s Development
Proposal dated June 8, 2018.
The parties have concluded their negotiation of the Definitive Agreement to their mutual
satisfaction. The final agreement advances several public purposes, including the generation of
substantial new local tax revenues, new short-term and long-term employment opportunities for the
people of Fredericksburg, the use of the Stadium for public parks and recreation activities, and the
intangible benefits to the community that identification with a Minor League Baseball team
generates, as described in more detail in the Development & Shared Use Agreement.
The Club has substantially advanced the contingencies associated with the Development & Shared
Use Agreement, including the (1) ground lease and title commitment, (2) binding loan commitment
letter, and (3) approvals required by the Carolina League, Minor League Baseball, and Major League
Baseball necessary to effectuate the relocation of the Team to Fredericksburg. The Club and City
pledge to continue to work diligently to develop the final form of these three contingencies to the
mutual satisfaction of the Club and the City.
Therefore, the City Council hereby resolves that:
•

City Council grants conditional approval of the Development and Shared Use Agreement
with Potomac Baseball, LLC in substantially the form submitted for approval. The
conditions to final approval are the receipt and satisfactory review by the City Council of (1)
ground lease and title commitment, (2) binding loan commitment letter, and (3) the
approvals required by the Carolina League, Minor League Baseball, and Major League
Baseball necessary to effectuate the relocation of the Team to Fredericksburg.

•

The City Manager shall update City Council within sixty days on the current status of the
foregoing and schedule such closed sessions, with the concurrence of the City Attorney, as
may be necessary for City Council review.

November 13, 2018
Resolution 18-__
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•

When the conditions are resolved to City Council’s reasonable satisfaction, then City Council
will consider a final resolution giving unconditional approval to the Development and
Shared Use Agreement.

•

In the event the conditions of final approval are not met to the reasonable satisfaction of the
City Council within 6 months of the date of this resolution, the conditional approval given
hereunder shall be deemed null and void unless the City Council grants an extension for
good cause shown.

Votes:
Ayes:
Nays:
Absent from Vote:
Absent from Meeting:

***************
Clerk’s Certificate
I certify that I am Clerk of Council of the City of Fredericksburg, Virginia, and that the foregoing is a true copy
of Resolution No. 18- , adopted at a meeting of the City Council held November 13, 2018, at which a quorum was
present and voted.

Tonya B. Lacey, CMC
Clerk of Council
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DEVELOPMENT AND SHARED USE AGREEMENT
This development and shared use agreement is dated (DD Month YYYY) and is between
the City of Fredericksburg, a Virginia municipal corporation (City) and Potomac Baseball, L.L.C., a
Virginia limited liability company (Club).
RECITALS
A. The parties entered into a letter of intent on July 11, 2018, to prepare, negotiate, and enter
into a Definitive Agreement under which the club would acquire the Site by lease or
purchase, and design, build and operate a multi-purpose outdoor recreational venue. The
letter of intent identified City Benefits from the Club’s work, which were identified as
Stadium, Team, Community, Marketing, and Use, per the Club’s Development Proposal
dated June 28, 2018.
B. The letter of intent established a Study Period during which the parties would work to secure
the title commitments, loan commitment, League approvals, legislative approvals,
preliminary design, and other due diligence outcomes necessary for the development and
approval of one or more Definitive Agreements.
C. The parties have concluded their Study Period work, with results satisfactory to both parties,
and have developed this Development and Shared Use Agreement as the Definitive
Agreement to effectuate the proposed stadium project.
D. The construction and operation of the Stadium will generate substantial new local tax
revenues and provide short-term and long-term employment opportunities for the people
of Fredericksburg.
E. The City will use the Stadium as one of its parks and recreation facilities and playgrounds,
providing special opportunities for community sports, wellness, cultural, and leisure
programming and events – activities undertaken for the common good and in the interest
of public health and safety.
F. The Stadium will also generate additional intangible benefits to the community, including
the sense of community that identification with a Minor League Baseball team generates,
the promotion of the City through the Club’s and Team’s activities, and the Team’s
contributions to City residents through community-involvement activities.
G. The development of the Stadium and its use by the City are consistent with the City’s
Comprehensive Plan. The Joint City and EDA Economic Development Authority
Strategic Plan, in particular Goals 4, 7, and 8 support the development of the Stadium.
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H. The City is authorized by Code of Virginia §15.2-1806 to establish parks, recreation
facilities and playgrounds, and to set apart for such uses any land or buildings owned or
leased by it; and to acquire land, buildings, and other facilities for this purpose.
I. By virtue of its long-term financial commitment to, and planned use of, the Stadium, the
City has an interest in the quality of Stadium design, construction, maintenance, operation,
and capital improvements. In addition, the City plans to recoup a portion of the City
Funding Commitment from Tax Revenues generated at the Stadium; thus the City has an
interest in the use and promotion of the Stadium for activities and events that generate
these revenues. The City also has an interest in its reputation that it wishes to extend and
promote through its association with the Stadium, Club, and Team, its naming rights, the
naming of the Stadium and Team, and the operation and use of the Stadium for public and
private events.
J. The parties now wish to enter into this Development and Shared Use Agreement for
purposes of developing the Stadium for the public purposes of the City and the private
and community interests of the Club.
AGREEMENT
The parties agree as follows:
SECTION 1. DEFINITIONS
1. Definitions.
1.1. Baseball Rules: (1) the constitution, bylaws, and other rules and regulations of the League, (2)
the articles of incorporation, bylaws, and other rules and regulations of The National
Association of Professional Baseball Leagues, Inc. d/b/a Minor League Baseball (NAPBL),
(3) the Professional Baseball Agreement (which incorporates by reference the Major League
Rules), which is an agreement between the NAPBL and Major League Baseball on behalf of
its clubs. The term also includes, without limitation, any rule, regulation, restriction, guideline,
resolution, or other requirement issued from time to time by any authority (e.g., the League
President, the NAPBL president, or the Commissioner of Major League Baseball (BOC)
under any Baseball Rule including, without limitation, the annual NAPBL Gambling
Guidelines.
1.2. Capital Improvements: any work (including all design, feasibility, architectural, engineering
and construction work, together with all labor, supplies, materials, equipment, and costs of
permits and approvals of Governmental Authorities) that is customarily capitalized under
GAAP and is reasonably necessary to repair, restore, refurbish, replace, or improve (in each
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case, in a manner that extends the useful life thereof and is performed to ensure that the
Stadium remains a safe and attractive first class facility comparable to the Comparable
Facilities, ordinary wear and tear excepted. The term does not include Routine Maintenance.
1.3. Capital Reserve Fund: the Capital Reserve Fund set out in section 6.4.
1.4. Casualty: means, with respect to the Stadium, physical damage, physical destruction, or other
property casualty resulting from any fire or any other Force Majeure Event or other sudden,
unexpected or unusual cause.
1.5. City: the City of Fredericksburg, a Virginia municipal corporation.
1.6. City Concert Series Events: the use of the Stadium for the concert series currently known as
“Celebrate Virginia After Hours” under the Trademark License Agreement.
1.7. City Council: the governing body of the City of Fredericksburg.
1.8. City Events: all events or activities held at the Stadium under the auspices of the City.
1.9. City Funding Commitment: the City’s obligation to pay $1.05 million annually, as set forth in
section 3.
1.10.
City Manager: the person appointed by the City Council as the chief administrative
officer of the City, or his or her designee.
1.11.
City Suite: suite 7 as shown on the Plans, or such other suite as may be agreed to from
time to time, in writing, between the Representatives.
1.12.

Club: Potomac Baseball, LLC, a Virginia limited liability company.

1.13.
Club Event: any use of the Stadium by or through the Club for commercial, for-profit,
community, charitable, civic, or recreational event, including but not limited to youth and
amateur sports (such as baseball, football, lacrosse, soccer, field hockey, cheerleading and
marching band competitions and practices, clinics, concerts, corporate events, and wedding,
graduation, award, and retirement ceremonies.
1.14.
Commencement Date: the date on which the Stadium has received its temporary
occupancy permit and is actually available for City Events.
1.15.
Comparable Facilities: one or more Minor League Baseball Single-A multipurpose
baseball stadiums that (1) have been constructed during the five years prior to the
Commencement Date, (2) are generally comparable in size, design, and quality of construction
to the Stadium, and (3) are located in the continental United States. Comparable Facilities
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include (1) the Carolina League stadium in Fayetteville, North Carolina; (2) Spirit
Communications Park in Columbia, South Carolina; (3) Parkview Field in Ft. Wayne, Indiana;
and (4) BB&T Ballpark in Winston-Salem, North Carolina.
1.16.

Concessions: any food and beverage items sold anywhere at the Stadium.

1.17.
Concessions Agreement: any agreement for the management and operation of
Concessions that may be entered into by the Club or third party from time to time during the
term of this agreement.
1.18.
Construction Period: the period of time between the issuance of the first building
permit for the Stadium or any portion of the Stadium, and the issuance of the final certificate
of occupancy for the Stadium.
1.19.
Default Rate: the “prime rate” as published in the “Money Rates” section of The Wall
Street Journal, plus one percentage point. However, if this rate is no longer so published, then
the “Default Rate” shall mean the average of the prime interest rates that are announced by
the three largest banks (by assets) headquartered in the United States that publish a “prime
rate,” plus one percentage point. The Default Rate shall not exceed the maximum interest
rate allowed by applicable law.
1.20.
Development Proposal: the document entitled, “Development Proposal – Potomac
Nationals and City of Fredericksburg,” dated November 13, 2018, and attached to this
agreement.
1.21.
Force Majeure Event: any act that (a) materially and adversely affects a party’s ability
to perform its obligations under this agreement or delays the party’s ability to do so, (b) that
is beyond the reasonable control of the affected party, and (c) is not due to the affected party’s
fault or negligence. Examples of Force Majeure Events include (1) natural phenomena such
as storms, floods, lightning and earthquakes; (2) wars, civil disturbances, revolts, insurrections,
terrorism, sabotage and threats of terrorism or sabotage; (3) transportation disasters, whether
by ocean, rail, land, or air; (4) strikes, lockouts or other labor disputes including a strike or
lockout by MiLB players or umpires; (5) fires; (6) title disputes; and (7) third party litigation.
Under no circumstances will a Force Majeure Event include the inability of any party to
perform any of its obligations because of its lack of sufficient funds for that purpose.
1.22.
High Definition Video Board: video display hardware that uses high-definition
technology for viewing by spectators at Stadium Events.
1.23.

League: the Carolina League of Professional Baseball Clubs, Inc. or successor entity.
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1.24.
Lump Sum Payment: a payment equal to the present value of the Tax Receipts that
the City is expected to receive during the remaining balance of the Term. The Lump Sum
Payment shall be calculated as the average of annual Tax Receipts received by the City during
the prior three fiscal years, discounted at an annual rate of 4%. The aggregate amount of the
Lump Sum Payment shall not exceed the aggregate sum of the remaining City Funding
Commitment, discounted at an annual rate of 4%. If the Lump Sum Payment is made during
the first three years of the Term, it shall be calculated using actual Tax Receipts for each
complete fiscal year after the Commencement Date and $700,000 for any other fiscal year.
1.25.

Merchandise: any goods (other than food and beverage) sold anywhere at the Stadium.

1.26.
Minor League Baseball: collectively, the League, the National Association of
Professional Baseball Leagues, Inc. (NAPBL), any successor entities and any other baseball
organizations, including Major League Baseball, that govern Team operations, the Club’s
baseball operations, and/or regulation of minor league franchises.
1.27.
Owner’s Association Commitment: the agreement between the Celebrate Virginia
South Owners Association, Inc., the City of Fredericksburg, and the Fredericksburg
Economic Development Authority, dated [date], in which Celebrate Virginia South Owners
Association promises to pay the City $105,000 annually in support of the Stadium, as set forth
in more detail in the agreement.
1.28.
Plans: plans for the construction of the Stadium entitled “Fredericksburg Minor
League Multi-purpose Stadium,” by Great Circle Management, dated September 19, 2018.
1.29.
Representative: means each of City Representative and Club Representative or both
collectively if used in the plural.
1.30.
Stadium: a state-of the-art multi-purpose Minor League Baseball stadium, with a
seating capacity of approximately 5,000, and associated surface parking, substantially in
accordance with the Plans.
1.31.
Stadium Events: all public or private events held at the Stadium, including City, Club,
and Team Events.
1.32.
Stadium Standard: means the continuous operation, maintenance and repair of the
Stadium on a full-service basis in a manner consistent with the then-existing standards of
operations, maintenance, and operating and maintenance plans that an experienced manager,
in accordance with NAPBL and League requirements would reasonably be expected to
undertake and follow for the operation, maintenance, and repair of Comparable Facilities.
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1.33.
Tax Receipts: for purposes of calculating the Lump Sum Payment, the tangible
personal property, admissions, meals, business license and incremental real property taxes;
and the non-designated local portion of the sales tax, (excluding penalties and interest)) levied
and collected by or on behalf of the City based on the assessed value of the Stadium or the
activities and sales that occur at the Stadium within the Multi-purpose outdoor recreational
venue during the Term. The base assessed value for calculating incremental real estate taxes
shall be the assessment of the Stadium Site effective _______________(date new
consolidation plat is recorded) July 1, 2018.
1.34.
Team: the Minor League baseball team owned and operated by the Club or its affiliates
since 2000, presently known as the Potomac Nationals or P-Nats, currently the Class A
(Advanced) affiliate of the Washington Nationals Major League Baseball Club.
1.35.
Team Event: events that are for the purpose of preparing for, playing and exhibiting
professional baseball games of the Team, including all regularly scheduled home games,
practices, exhibition games, post-season games and other activities specifically related to
these events, including but not limited to fireworks displays, promotions, exhibits, and
similar activities.
1.36.

Team Home Baseball Game: all home games of the Team.

1.37.
Team Schedule: the final, official schedule of all dates and times of officially scheduled
home games (including rescheduled games, playoff games, exhibition games, and All-Star
games) of the Team to be played at the Stadium (including related activities such as clinics,
fan appreciation picnics and the like).
1.38.
Term: the approximate 30-year period beginning on the Commencement Date and
ending on the Termination Date described in Section 1.39.
1.39.
Termination Date: December 31st or up to two days later if reasonably necessary to
accommodate a City Event (e.g. New Year’s Eve Celebration) of that year in which the 30th
anniversary of the Commencement Date occurs, unless earlier terminated by the parties as
provided in this agreement.
1.40.
Trademark License Agreement: the agreement between SIP Rights, LLC and the City,
dated [date] by which SIP Rights, LLC licenses the Celebrate Virginia After Hours service
mark to the City, as set forth in more detail in the agreement.
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SECTION 2. CITY’S RIGHT TO USE STADIUM; TERM
2. City’s right to use Stadium; term.
2.1. Club hereby grants the City the right to use the Stadium for 183 days during each calendar
year during the period commencing on the Commencement Date and ending at 11:59 p.m.,
on the Termination Date, unless this agreement is sooner terminated under Sections 13, 16.7,
or 17.3 of this agreement, or sooner terminated by law. The City’s right to use the Stadium in
the first calendar year following the Commencement Date, and in any calendar year during
which use of the Stadium is curtailed due to Casualty, condemnation or other cause shall be
pro-rated.
2.2. This agreement is not intended to constitute a lease or conveyance of an estate or interest in
land. However, the parties agree that this agreement shall constitute a sealed instrument and
that the parties waive any right to contest the validity of this agreement or the length of the
term of this agreement based on Code of Virginia §55-2.
2.3. Club shall not revoke the rights granted to the City in this section prior to the Termination
Date, except as provided under the Casualty (§13) or Default (§§16, 18) provisions.

SECTION 3. CITY’S FUNDING COMMITMENT
3. City’s Funding Commitment.
3.1. Amount; payment. The City shall pay to Club the amount of One million fifty thousand
Dollars per year payable in quarterly installments, in arrears, beginning on the first day of the
fourth calendar month after the Commencement Date. This payment is in consideration of
the City’s right to use the Stadium and all of the Club’s material obligations under this
agreement, including but not limited to the Stadium, Team, Community, Marketing, and Use
obligations set forth below. If the Term of this agreement begins on any day other than
January 1, the payment to Club during the first calendar year of the Term will be prorated
based on the number of days within the Term occurring during the first calendar year.
3.2. City Manager’s recommended budget. The City Manager shall include a request to appropriate
the annual City Funding Commitment in each annual recommended budget submitted to City
Council for the next ensuing fiscal year.
3.3. Method of payment. Each payment shall be made via electronic funds transfer to Club, or to
assignee of Club.
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3.4. Subject to appropriation. The City Funding Commitment is subject to annual appropriation
by City Council. Non-appropriation is not an event of default. The parties have provided for
the Lump Sum Payment, section 18, which will apply in the event of non-appropriation of
the annual City Funding Commitment.

SECTION 4. STADIUM - CONSTRUCTION
4. Construction.
4.1. Construction of the Stadium. The Club shall construct the Stadium substantially in
accordance with the Plans, and with the installation instructions provided by any
manufacturer of any component part (such as all mechanical systems and fixtures) or the
applicable building code, whichever standard is higher.
4.2. Construction contract. Club shall contract with a licensed, Class A contractor for the
construction of the Stadium, and the contract shall be substantially in the form of an AIA or
other contract template in standard use.
4.3. No waiver of laws or regulations. This agreement does not alter the Club’s obligation to
obtain all applicable construction, land use, and other similar permits, and comply with all
applicable governmental laws, rules, and regulations related to construction, use, and
occupancy of the Stadium.
4.4. City right of inspection. During the Construction Period, the City may enter any portion of
the Stadium in order for its authorized employees and representatives to make inspections of
the work for conformance to the Plans, and compliance with all applicable governmental
laws, rules, and regulations related to construction, use, and occupancy of the Stadium. For
these purposes, City may assign a construction advisor on site during the construction period
at City’s sole cost and expense. This right of inspection does not authorize City to enter the
construction site after-hours or without a Club representative or contractor foreman on site.
If, in the opinion of the City, the work is not being carried out in accordance with the Plans,
City shall have the right to require Club to correct any such non-conforming work, in addition
to any other remedies available to the City.
4.5. Final Inspection and Warranty. On or prior to the Commencement Date:
4.5.1. Club shall obtain an inspection and a final or temporary certificate of occupancy for the
Stadium from the City’s Building Code Official;

2018 11 07 Development and Shared Use agreement page 10

4.5.2. In the event that a temporary certificate of occupancy is issued, Club shall diligently
pursue satisfying all outstanding construction issues so as to obtain a final certificate of
occupancy as soon as practicable.
4.5.3. Club shall remove all debris and non-usable material from the Stadium and open the
Stadium broom clean and safe for occupancy.
4.6. Local Firms and Suppliers. Club agrees to, where feasible, use qualified and competitive local
firms and suppliers and to encourage the participation of qualified and competitive minority
and women-owned businesses.
SECTION 5. STADIUM - OPERATIONS
5. Operations.
5.1. Operation. Club shall manage, operate, repair and maintain the Stadium on a year-round basis
for all Stadium Events, and at all other times as the Stadium is scheduled for use, in
accordance with standards and practices of prudent, qualified and professional managers that
manage, operate, repair and maintain Comparable Facilities.
5.1.1. No additional charge. Club’s operation of the Stadium shall be without additional charge to
the City except as provided in this section and sections 6.3 and 10.1 of this agreement.
5.2. Operation duties. Club shall be responsible for all aspects of operating the Stadium including
the sale of Concessions and Merchandise directly or through one or more parties designated
by Club. Club’s duties shall include all services customarily performed by a manager of
Comparable Facilities including, but not limited to:
5.2.1. Maintaining a schedule of events;
5.2.2. Promoting the Stadium to attract family friendly events and activities to the Stadium,
many of which will generate paid admissions or rental income;
5.2.3. Assuring that all necessary operating and maintenance services appropriate for each
Stadium Event are provided for at all scheduled events (including, but not limited to first
aid and security personnel, groundskeepers, cleaning and maintenance personnel, and all
other personnel necessary for the proper and safe operation of the Stadium, and the like).
5.3. Senior Executive. Club shall designate a principal of the Club organization as the senior
executive of the Club to oversee operation of the Stadium. The Senior Executive shall have
full authority to act on behalf of the Club on all matters relating to this agreement. The initial
Senior Executive shall be Alana Silber Weiss. During the first three years of the Term, Club
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agrees to hire an assistant to the Senior Executive, who shall have experience in opening and
operating a modern, first-class, multi-purpose stadium comparable to the Stadium, and to
inform the City Representative of the identify of this individual and his or her experience.
5.4. Compliance with applicable laws. Club agrees to do all things necessary to conduct its affairs
and carry on its business and operations at the Stadium in a manner as to comply in all material
respects with any and all applicable laws and to duly observe and conform to all valid orders,
regulations, or requirements of any governmental authority relative to the conduct of its
business and its operation of the Stadium. Club, or the concessionaires, merchandisers and/or
vendors for the Stadium as appropriate, shall be responsible for obtaining all necessary
governmental authorizations for operation of the Stadium, including, but not limited to,
licenses and permits to sell food, beverages, and alcohol.
5.5. Security and Staff. Except as provided in section 5.1.1, Club shall provide at its sole cost and
expense all Stadium security, emergency medical, and other necessary staff for the Stadium at
a level of service appropriate for the applicable Stadium Event, in consultation with City.
5.6. Utilities. Utility services, including but not limited to electricity, gas, water, sewer, and trash
removal shall be held in the name of the Club or designee of Club. Club shall be responsible
for all utility costs incurred in the operation of the Stadium, including, but not limited to all
Stadium Events.
5.7. Concessions Requirements. Club agrees to meet, and require any third parties selling
concessions under a concession agreement to meet, the following requirements and standards
with respect to concessions:
5.7.1. Club shall provide adequate, professional and first-class levels of Concessions service
consistent with that provided in Comparable Facilities at the Stadium for all days of use,
except as provided in section 10.2.1;
5.7.2. Club shall comply, and require any third parties selling Concessions to comply, with all
applicable laws and obtain all governmental authorizations necessary for the sale of
Concessions;
5.7.3. Club shall operate and maintain and require any third parties selling Concessions to
operate and maintain all concession areas of the Stadium and all concessions equipment,
fixtures, and facilities in a clean, sanitary, and safe condition;
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5.7.4. Club may, and is encouraged to, permit appropriate licensed local food and food service
supply vendors to sell and/or supply their existing products having a local reputation
within the Stadium during Stadium Events.
5.8. The Stadium shall be designated and operated as a no smoking facility, with the exception of
designated smoking areas separate from Stadium seating, and no tobacco, electronic cigarette
or vaping products shall be sold or marketed therein.
SECTION 6. STADIUM - MAINTENANCE
6. Stadium maintenance.
6.1. Generally. Except as provided below, Club shall pay the cost of Stadium operation,
maintenance, repair, and replacement, including, but not limited to, water, heat, air
conditioning, light, electricity, repairs, replacements, interior security cameras, janitorial
cleaning and caretaking services all at the Club’s sole expense and without the right of
reimbursement from City. The Club shall maintain the Stadium in good repair, attractive
appearance, and good operating condition comparable to that of Comparable Facilities.
6.2. Stadium Maintenance. Club shall be responsible year-round for all Stadium Maintenance at
its sole cost. Club shall perform all maintenance, restoration, replacement and repairs for the
Stadium and all components thereof and improvements thereon, of whatever kind and nature,
foreseen or unforeseen, as may be necessary to keep the entire Stadium in first class condition
and repair, (ordinary wear and tear from the date first placed in service excepted) including
but not limited to the major maintenance, restoration, repair and replacement of all structural
(including, without limitation the roofing and roof components) and concrete components,
all heating, air conditioning, ventilating, plumbing and electrical systems, playing surface
replacement, field drainage systems, field lighting system, Stadium scoreboard, lighting,
parking area improvements and lighting, grandstands, sound system, seating, seating,
elevators, entry way area, glass, walls, roof, sidewalks and exterior landscaping maintenance,
snow removal, and all maintenance, repairs and restoration of Stadium equipment.
6.3. Repair of damage from City Events. The City shall be responsible for the actual, direct, out
of pocket cost of repairing any damage caused by the City, its event sponsors or organizers,
or their respective employees, agents, contractors or representatives, or event attendees and
invitees. Any damage caused by the use of the Stadium by the City shall be promptly reported
to the Club and will be repaired by the Club at the City’s expense in an acceptable,
workmanlike manner, with the damage restored to its condition prior to the damage, in
compliance with all of the applicable fire, building, and health regulations.
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6.4. Capital Reserve Fund.
6.4.1. On or before the Commencement Date, Club shall establish and thereafter maintain a
Capital Reserve Fund, which shall be used solely for the funding of Capital
Improvements in order to ensure that the Stadium continues to meet the Stadium
Standard. Ordinary wear and tear are excepted from the Capital Reserve Fund.
6.4.2. The Capital Reserve Fund will be held by Club in an interest bearing account and all
interest earned shall remain in and become a part of the Capital Reserve Fund.
6.5. Compliance with applicable laws. Club shall perform all maintenance, repairs, and
replacements in compliance with all applicable laws.
SECTION 7. CLUB’S TEAM COMMITMENT
7. Team Commitment.
7.1. Maintenance of franchise. Club shall maintain the franchise of the Team with the League in
good standing.
7.2. Team name. The Team name shall begin with “Fredericksburg” or such other name as the
parties may mutually agree upon. The Team name shall be a name that is in compliance with
laws, does not contain any lewd or pornographic terms or materials and does not include the
name of a tobacco product or company. The name shall not include the name of any
governmental entity other than the City.
7.3. Stadium and Field Name. Club shall have the right to select the name of the Stadium or field
or other facilities from time to time, including as may be provided for with the sale or licensing
of naming rights, provided that the name shall be in compliance with laws, shall not contain
any lewd or pornographic terms or materials, and shall not include the name of a tobacco
product or company. Any names selected by the Club shall not include the name of any
governmental entity or locality other than the City.
7.4. Location of home games. The Team shall play all of its regular season and post-season home
games under its control at the Stadium. In addition, if Minor League Baseball awards the
Team All-Star Games, they shall be played at the Stadium.
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7.5. Permitted Exceptions to Home Game Covenant.
7.5.1. Team shall be permitted to play what would otherwise be a home game at a location
other than the Stadium, up to three times in any single Baseball Season, as permitted or
requested by Minor League Baseball or the League.
7.5.2. The foregoing obligation to play home games at the Stadium shall not apply (i) to any
playoff or championship games mandated by the League to be played at a neutral site as
long as such requirement is generally applicable to all Carolina League teams; and (ii) if
the City Representative consents in writing to any action(s) otherwise prohibited under
such section.
7.5.3. The Team shall be permitted to play scheduled home games at a location other than the
Stadium if the Team is temporarily deprived of the use of the Stadium by a Casualty to
such a degree that the playing of baseball in the Stadium is rendered impractical or unsafe.
7.6. Non-Relocation. Club agrees that during the Term of this agreement:
7.6.1. Club and the Team shall maintain their principal place of business in the City;
7.6.2. Club shall (i) maintain its Minor League Baseball franchise in the City, (ii) maintain its
Minor League Baseball franchise in good standing with Minor League Baseball, (iii) hold,
maintain and defend the right of the Team to play baseball as a member of the Carolina
League in the Stadium as its home stadium, and (iv) use reasonable efforts to oppose the
adoption of any Minor League Baseball rule or regulation that would cause Club or the
Team to be unable to comply with any of the terms of section 7.6;
7.6.3. Neither Club nor Team shall enter into any contract or agreement, or make any request
or application to Minor League Baseball, to relocate the Club’s franchise outside of the
City of Fredericksburg; provided that Club shall be permitted to explore relocation of
the Team during the final five years of the Term; and
7.6.4. Except for the final five years of the Term, Club shall not (i) cause, or, to the extent
within its powers, permit to occur, nor enter into or participate in any negotiations or
discussions with, or apply for or seek approval from, any third parties, including Minor
League Baseball, with respect to any agreement, legislation, or financing that
contemplates, or would be reasonably likely to result in, any action that would contravene
or result in the contravention of sections 7.6.1, 7.6.2, or 7.6.3, or (ii) issue any
announcement of its intent to seek such approval or cause such action.
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SECTION 8. CLUB’S COMMUNITY COMMITMENT
8. Community Commitment.
8.1. Generally. Club shall undertake the activities listed under the “Community” category in the
Development Proposal.
8.2. Ticket pricing. Club and the City will work together to develop a category of tickets for Team
Events (general admission or equivalent) designed to keep home games affordable for families
in the City.
8.3. Family-friendly programs. Club shall endeavor to provide family-friendly programs at the
Stadium.
8.4. Annual job fair. Club shall hold an annual job fair and make a special outreach to City
residents and students at the City’s high school(s).
8.5. Updating Community Commitment. City or Club may propose changes to the Club’s
Community Commitment for purposes of responding to changes in the community’s
interests, development, or changes in technology. These proposed changes shall be subject to
Club’s approval, which shall not be withheld without reason. Changes in the Community
Commitment shall be formalized in writing and executed by the Representatives.
SECTION 9. CLUB’S MARKETING COMMITMENT
9. Marketing Commitment.
9.1. Generally. Club shall provide City the services, products, and opportunities listed in the
Development Proposal under the “Marketing” category.
9.2. City Marketing Kiosk. Club shall provide City one-hundred square feet of space in a mutually
agreeable location for a marketing kiosk. City shall design and construct the kiosk in
accordance with plans approved by the Club (such approval not to be unreasonably withheld
or delayed). Club shall provide reasonable and customary utility services like electricity,
telephone, and internet to the City’s kiosk. City shall be responsible for funding and creating
all marketing material displayed and/or distributed at or from the kiosk.
9.3. Updating Marketing Commitment. City or Club may propose changes to the Club’s
Marketing Commitment for purposes of responding to changes in the community’s interests,
development, or changes in technology. These proposed changes shall be subject to other
party’s approval, which shall not be withheld without reason. Changes in the Marketing
Commitment shall be formalized in writing and executed by the Representatives.
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SECTION 10. USE OF STADIUM
10. Use.
10.1.

Team and Club exclusive use areas; availability; additional charges.

10.1.1. Club shall have exclusive use of the “home” locker room each year, commencing at
least two weeks prior to the beginning of the first team home game and ending at the
conclusion of the last team home game.
10.1.2. Club shall have exclusive use of the Team Store, all Suites (other than the City’s), and
Concessions areas.
10.1.3. Club shall have exclusive use of the following areas, facilities, and equipment, but it
shall make them available for use by the City, at the actual cost of any labor required for
set-up, take-down, or operation, if so doing would not interfere with a Stadium Event or
other activities such as repair, maintenance, or capital improvement projects. Club shall
develop a rate card detailing these additional charges and provide it to the City at each
annual scheduling meeting. The additional charges shall apply only when the City has
requested the additional services for a City Event.
10.1.3.1. Press box, including operation of scoreboards, video board, cameras, and
other equipment;
10.1.3.2.

Box office, including ticketing system;

10.1.3.3.

Administrative offices;

10.1.3.4.

Specialty playground equipment;

10.1.3.5.

Pitching machines, and batting cages;

10.1.3.6.

Maintenance equipment;

10.1.3.7.

Goal posts, nets, and other specialty sports equipment owned by the Club;

10.1.3.8.

Stadium lights;

10.1.3.9.

High Definition Video Board;

10.1.3.10. Additional staff or security (above normal levels) required for City Events.
10.2.
City events and use. City shall have the right to use the Stadium for one hundred and
eighty three days during each calendar year, subject to the Club’s exclusive use of the areas
defined in section 10.1. The City shall have exclusive use of the City Suite for Home Baseball
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Games. City’s right to use the Suite includes 25 tickets for each Home Baseball Game. City
shall also have a first right of refusal to purchase tickets to use the City Suite for other Stadium
Events on the same price as Club offers for use of the other suites for such Events. City shall
provide Club reasonable notice of its schedule for use of the City Suite, so that Club may take
any steps necessary (e.g. heating or cooling) necessary to make the City Suite available for use.
The City’s rights extend to use of the Clubhouse, Concourse, Play Facility, playing field,
storage area, restrooms, first aid room, parking lots, and other areas of the Stadium that are
conducive to City Events and do not interfere with the Club’s duties under this agreement,
and are subject to the provisions of section 10.1.
10.2.1. Club shall have the exclusive right to provide food and beverage services at City
Events, (including food and beverages supplied to the City Suite at the request of the
City or its guests and invitees). However, should Club determine that a scheduled City
Event is not large enough to justify the opening of the Stadium concession facilities,
Club shall so notify City and, in such event, City (or its designated user) shall be permitted
to supply food and beverage services using its own equipment and personnel and not the
Stadium concession facilities, and receive and retain all revenues derived. Any food and
beverage services provided by Club at City Events shall be provided at a cost not
exceeding the cost of such services at the last Club Event prior to the City Event.
10.2.2. The City may sell or authorize a third party to sell novelties or souvenirs at City Events,
provided that the City will not at any time sell or authorize the sale of baseball themed
novelties without the prior written consent of Club. Any such sales by the City shall be
from temporary displays. The City will not be entitled to sell merchandise out of the
Team Stores, and the Team Stores will only be open at City Events upon the mutual
agreement of the Parties.
10.2.3. City may program its use of the Stadium (including the City Suite and the City Concert
Series) through its own personnel or contractors. City may assign a portion of its rights
to use the Stadium to the Club on terms that are mutually agreeable between the City
and the Club. These assignments shall specify the duties of the Club and the division of
revenues between the City and the Club for events scheduled on days that the City is
entitled to use of the Stadium. The assignments shall be made in writing, and shall be
effective only when signed by both parties.
10.2.4. City’s personal property stored at the Stadium shall remain the City’s property. The
City may remove its personal property from time to time throughout the term of this
agreement. City shall have exclusive use of a storage closet designated by the Club at the
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Stadium. City shall remove its personal property from the Stadium at the expiration of
this agreement or as soon thereafter as may be agreed to by the parties. City shall not
store any personal property in a manner that violates any applicable law or provision
contained in City’s or Club’s insurance coverage. City stores its personal property at the
Stadium at the City’s sole risk of loss or damage, and Club shall have no liability
whatsoever as a result of such storage.
10.3.

Scheduling use of the Stadium.

10.3.1. Scheduling use of the Stadium will require ongoing communication and cooperation
between the Club and the City. The mutual goals in scheduling use of the Stadium are to
maximize the use of the Stadium for a variety of events that will enliven the facility and
benefit the community; to prioritize Home Baseball Games, and to maintain the physical
elements of the Stadium as a first-class venue.
10.3.2. The scheduling year shall run from April 1 of each year through March 30 of the
following year.
10.3.3. The Club shall provide the City its schedule for Home Baseball Games, including
potential post-season tournament game dates, as accurately as possible, as soon as
possible after it receives the schedule from the League. Home Baseball Games have first
priority for Stadium scheduling.
10.3.4. Within 45 days of receipt of the Home Baseball Games schedule, the City shall provide
the Club with those dates on which the City desires to conduct up to twenty City Events
at the Stadium during the scheduling year, and the Club shall provide the City with those
dates on which it plans to host up to twenty major events at the Stadium. Major events
are those which require significant advance planning, the commitment of significant staff
and Stadium resources, tend to draw a capacity or near-capacity crowd, and are relatively
inflexible as to date, such as the Marine Corps Historic Half Marathon. The parties will
work together to accommodate the scheduling of all events in this category.
10.3.5. The scheduling of City Concert Series Events and Club major paid admission events,
as a practical matter, may require rapid reaction to take advantage of opportunities to
schedule talent while it is in the geographical area, or other needed requirements. The
parties shall work together to schedule use of the Stadium in support of its use for the
City Concert Series or Club major paid admission events.
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10.3.6. Thereafter, all remaining dates may be used on a first-come, first-served basis by
providing written notice to the other party, with the express understanding that use of
the Stadium will be limited from time to time both by Team practices, necessary Stadium
maintenance, and to preserve the quality and safety of the field surface. The scheduling
of Stadium Events is anticipated to continue throughout each scheduling year.
10.3.7. The parties agree to work together in good faith to schedule any events earlier than
the process outlined above may contemplate. The parties also agree to work together to
maximize use of the Stadium (consistent with its sound operation in conformance with
the Comparable Facilities standard) and to, wherever possible, schedule multiple events
for the same day, and reschedule smaller or movable events to accommodate larger
and/or less movable events. Each party will designate a single point of contact for
purposes of scheduling the Stadium. Scheduling disputes shall be decided through the
input of the Advisory Board or by coin toss as a last resort.
10.4.
Prohibited uses. Club acknowledges that use of the Stadium reflects upon the image
and good will of the City. The following uses shall be prohibited at the Stadium:
10.4.1. Using or allowing the Stadium to be used in violation of applicable law;
10.4.2. Using or allowing the Stadium to be used for any commercial gathering of more than
1,000 persons for the purpose of listening to entertainment which consists primarily of,
but is not limited to, outdoor musical performances, except for City Concert Series
Events. This restriction shall not apply during any year in which the City or its assignee
ceases to use the Stadium for fewer than six City Concert Series Events.
10.4.3. Using or permitting the use of the Stadium for the public display or public or private
sale of guns and other weapons, ammunition, or explosives;
10.4.4. Using or permitting the use of the Stadium for the display or sale of pornography or
sexually-oriented material, any activity or adult business as defined in the City’s zoning
regulations, or any performance that involves nudity.
10.4.5. Using or permitting the Stadium to be used for the sale of paraphernalia or other
equipment or apparatus which is used primarily in connection with the taking or use of
illegal drugs (or their equivalent);
10.4.6. Using or permitting the use of any portion of the Stadium, other than portions
designated for same inside the Stadium building, for storage; or
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10.4.7. Using or permitting the use of the Stadium or any portion of it for gambling, parimutuel wagering, Legalized Gaming Enterprises (as defined by Minor League Baseball),
a gentlemen’s club (or other establishment that allows full or partial nudity), a massage
parlor, or a tanning parlor.
10.4.8. Fireworks and pyrotechnics shows shall end before 11:15p.m.. The parties may adjust
this ending time by written agreement of their Representatives from time to time.
SECTION 11. REVENUE
11. Revenue.
11.1.
Club Revenue. Except as otherwise expressly provided in this agreement, Club shall
receive all revenues generated from Club Events and Team Events, including, but not limited
to ticket sales, parking, Concessions, Merchandise, suite rentals, box rentals, club seat rentals,
interior and exterior Stadium advertising and signage, sponsorships, any and all naming rights
and other advertising, sales of broadcast and telecast rights, internet rights, league expansion
fees, and team fundraising. Club shall receive all revenue from Concessions, and Merchandise
at all Stadium Events except for those revenues generated from Concessions and
Merchandise sales at City Events described in section 10.2. Club shall receive all revenue
from the sale of all baseball-themed, Team-related, or League-related novelties and souvenirs
at all Stadium Events and from all sales of any type from the Team Stores.
11.1.1. Parking Revenue. Club may charge for parking and receive parking revenues for those
City Events where a paid admission is charged. “Paid admission” as used in this context
does not include participant registration fees for parks or recreation programming.
Parking charges by Club at these City Events shall be no higher than parking charges at
comparable Club Events.
11.2.
City Revenue. City shall receive revenues generated from City Events including, but
not limited to program registration fees, ticket sales, fundraising revenues, revenues from the
sale of its own novelties and souvenirs, and revenues generated under sections 10.2.1 and
10.2.2, but not other Concessions or parking. City is responsible for collection and payment
of all admission taxes on ticket sales for City Events, unless otherwise provided (e.g. in the
license for the City Concert Series.)
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SECTION 12. ADVISORY BOARD
12. Advisory board.
12.1.
Generally. The Club hereby creates a board to advise it and the City regarding the
operation and management of the Stadium. The board is purely advisory in capacity and is
intended to provide areas of expertise for the parties, provide input from various constituents
with an interest in the Stadium, and provide a forum for presenting and considering matters
concerning the Stadium, its operation, and its management. The Advisory Board has no
power to make any decisions of any kind that bind Club or City.
12.2.
Composition. The board shall have four members comprised of: two members
appointed by the City and two members appointed by the Club. Each party shall give notice
to the other of its appointment to the board. Members shall serve until replaced by the
appointing body.
12.3.

Duties.

12.3.1. The board may advise the parties on any matter related to the operations, maintenance,
or use of the Stadium, such as the scheduling of Team, City, and Club Events; the
revenue performance of the Stadium, the Stadium’s operation or maintenance as related
to Comparable Facilities, the funding of the Capital Reserve Fund, planning for future
Capital Improvements, and end of term planning. The board may advise the parties with
respect to any disputes that may arise between them.
12.3.2. The board shall advise the Club and City on the development and implementation of
an Environmental Policy for waste management at the Stadium. Specifically, the board
shall review the “Guide to Composting at Sports Venues,” published by the Natural
Resources Defense Council, dated March 2014, as recommended by the Green Sports
Alliance, of which Minor League Baseball is a member. The board may update its advice
on this topic from time to time.
12.3.3. The board shall meet during the 20th and 25th years of the Term to discuss the current
state of the Stadium in terms of physical condition, community benefits, support for
Team, use of facility, and begin any discussions that may seem advisable to the parties at
that time to prepare for the final years of the Term.
12.4.

Meetings. The board shall meet at least twice per year. Failure to meet is not a material

breach of this agreement. The location of the meetings shall be at the Stadium, unless the
members of the board agree otherwise. Members may participate in a meeting by means of
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conference telephone or similar communications equipment so long as all persons
participating in the meeting can hear and communicate with each other.
SECTION 13. INSURANCE, CASUALTY LOSS, CONDEMNATION, AND INDEMNITY
13. Insurance, Casualty Loss, and Indemnity.
13.1.
Commercial General Liability Insurance. Club shall, at its sole expense, obtain and
maintain during the Term, a Commercial General Liability Policy which will adequately and
sufficiently protect City and Club, and their respective agents, representatives, and servants,
from losses arising directly or indirectly from Club’s and City’s use of the Stadium. City shall
be named on the insurance certificate(s) as an additional insured party and Club shall use
commercially reasonable efforts for the umbrella coverage to follow form to include City as
an additional insured. Unless otherwise agreed by City Representative and Club
Representative in writing, the Commercial General Liability Policy of Insurance shall include
the following coverage: (i) commercial general liability, $1 million per occurrence, including
host legal liquor liability and dram shop liability; (ii) commercial umbrella liability policy, $10
million per occurrence, following form; (iii) workers’ compensation (statutory benefits, $1
million employment practices liability. Such policies shall also include business interruption
coverage; so long as such business interruption coverage is available at reasonable cost. In the
event that at any time City shall determine that such coverage is inadequate, then City may
require additional coverage within its reasonable discretion. This clause is in no way intended
to limit the liability of Club under this clause and its hold harmless provisions running towards
City, but is only to be considered as a guideline for minimum amounts of insurance that shall
be carried in the amounts required herein.
13.2.
Property Insurance. Club agrees, at its sole expense, to obtain and maintain property
insurance at all times during the Term of this agreement, insuring all buildings and structures
comprising the Stadium against all risk of direct physical loss or damage. Club may elect to
self-insure for any deductibles in said insurance policies. Such insurance coverage may be
maintained by any combination of single policies and umbrella policies.
13.3.
Insurance Specifications. All insurance policies of Club required in this agreement
(including endorsements thereto) shall (i) be issued by insurance companies authorized to do
business in the Commonwealth of Virginia, and rated “A-VII” or better by A.M. Best
Company (or equivalent); (ii) name the other party and, to the extent communicated to City
or Club, as applicable, in writing, any other party reasonably required by such party, as
“additional insureds” for the Commercial General Liability Policy of Insurance (and for any
other insurance policies required to be maintained in this agreement for which “additional
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insured” coverage is available); (iii) be in a form reasonably satisfactory to the other party; (iv)
be noncontributing with, and apply only as primary and not as excess to, any other insurance
available to the applicable party (to the extent such provision is reasonably available); (v)
contain a provision that a party and all additional insureds shall be entitled to recovery under
the policy for any loss occasioned to such party by reason of the negligence of the other party
or its respective agents, employees or representatives; and (vi) require the insurer to notify
City and Club, in writing, not less than ninety days prior to any cancellation or termination.
13.4.

Verification of Insurance. Prior to the issuance by City of the use and occupancy
permit for the Stadium, the certificates of insurance verifying the existence of the insurance
coverage required in the above paragraphs shall be made available to City. Club shall, from
time to time upon reasonable request by the City, provide updated certificates of insurance
evidencing that all insurance required in this agreement is in place.

13.5.
Timely Payment of Insurance Premiums. Club shall timely pay all premiums due for
all insurance policies required in this agreement and shall not do anything at the Stadium that
would impair or invalidate any material obligations of any insurer.
13.6.
City’s liability coverage; additional insured status. The City shall carry liability insurance
and shall name Club as additional insured. This coverage shall be evidenced by a certificate
of insurance and additional insured endorsement document.
13.7.
Condemnation. If all or any material portion of the Stadium or the use of it is taken
by power of eminent domain, condemned, or sold in lieu of condemnation proceedings, and
such taking materially affects City’s ability to use or otherwise operate and derive revenue
from the Stadium, City shall have the right to terminate this agreement within One Hundred
Eighty (180) days of the date on which title to the condemned portion of the Stadium vests
in the condemning authority.
13.7.1. Both City and Club shall have the right to seek, at its sole cost and expense, any award
to which it might be entitled as a result of any condemnation of all or any portion of the
Stadium or the use thereof. Neither City nor Club shall have any rights to any award
made to the other.
13.7.2. If all or a portion of the Stadium or the use thereof is temporarily condemned, this
agreement shall remain in full force and effect, but City’s Funding Commitment
obligations shall be equitably reduced and abated, as determined by the Representatives
in good faith, taking into account City’s prior use of the condemned portion of the
Stadium and the potential of such portion to generate revenue for City based upon
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revenue generated for City over the previous three (3) year period (or a good faith
estimate if the taking takes place within the first three years of operation).
13.8.

Casualty loss. If, at any time during the Term, the Stadium or any part of it shall be
damaged or destroyed by Casualty, then Club shall promptly secure the area of damage or
destruction to safeguard against injury to persons or property.

13.8.1. If the Stadium or any portion of it is damaged or destroyed by Casualty, then neither
Club nor City, subject to section 13.8.3 below, shall have the right to terminate this
agreement and Club shall promptly use commercially reasonable efforts to restore and
repair the Stadium to a condition substantially similar to that prior to such Casualty and
the Term shall be extended by the period of restoration and repair. To that end, Club
shall use all insurance proceeds available for such purposes. In the event that insurance
proceeds are insufficient to replace or repair the Stadium to a condition substantially
similar to that prior to such Casualty, Club shall pay the additional sum required. The
restoration and repair details shall be undertaken in the same manner involved in the
original construction of the Stadium.
13.8.2. During any period that the Stadium is totally or partially unusable by City or Club due
to Casualty, City’s Funding Commitment shall abate, completely in the case of the
Stadium being rendered totally unusable and partially in the case of the Stadium being
rendered partially unusable, the partial abatement being determined by the loss of
revenue to the City as a result of the partial unusability of the Stadium.
13.8.3. If the Stadium or any portion of it is damaged or destroyed by Casualty and such
damage or destruction (i) causes the Stadium to be unusable by City or Club; and (ii)
such unusable condition cannot be remedied within twelve (12) months after the date of
such Casualty (as reasonably determined by Club’s construction consultants), then City
or Club, if such Casualty takes place within 24 months of the Termination Date, shall
have the right to terminate this agreement.
13.8.4. In such an event requiring a temporary relocation of the Team, Club shall promptly
take all commercially reasonable steps necessary to resume playing Team baseball in the
Stadium.
13.9.
Indemnity. Club shall indemnify, hold harmless, and defend City, and each of its
officers, officials, employees, agents and volunteers, from any and all loss, liability, fines,
penalties, forfeitures, costs and damages (whether in contract, tort or strict liability, including
but not limited to personal injury, death at any time and property damage, including damage
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by fire or other casualty) incurred by City, Club, or any other person, and from any and all
claims, demands and actions in law or equity (including reasonable attorneys’ fees and
litigation expenses), arising directly or indirectly out of: (i) Club’s occupancy, use, operation,
maintenance and/or repair of the Stadium, and/or (ii) Club’s performance under this
agreement (each such being referred to as an “Indemnified Loss”); provided, however, that
the foregoing indemnification and defense shall not apply to any Indemnified Loss caused by
or resulting from any act or failure to act by City, its officers, officials, employees, agents and
volunteers, or the negligence of the foregoing.
13.9.1. Club’s indemnity obligations for Indemnified Losses which occur during the Term
shall survive expiration or termination of this agreement for a period of two years.
SECTION 14. PAYMENT OF TAXES AND CHARGES; FINANCIAL OBLIGATIONS
14. Payment of taxes and charges; financial obligations.
14.1.
Club shall pay when due all taxes and governmental charges lawfully assessed, levied,
or imposed against the Club or Team with respect to the Stadium or any machinery,
equipment, or other property installed in or on, or brought by Club or Team to the Stadium.
Club shall pay when due all utility and other charges incurred in the operation, maintenance,
use, and occupancy of the Stadium, and all assessments and charges lawfully made by any
governmental body for improvements to the Stadium.
14.2.
Club may, however, contest in good faith any such tax, assessment, utility or other
charge in accordance with applicable law.

SECTION 15. DEFAULT BY CLUB; CITY REMEDIES
15. Default by Club; City Remedies.
15.1.
The Club shall be in default if it breaches or fails to keep or perform any of its
material obligations under this agreement.
15.2.
The City shall have the right to terminate this agreement if the Stadium is not
constructed in substantial accordance with the Plans and open to the public by April 1,
2021. The City shall give written notice of such election to the Club.
15.3.
If the Club defaults on its obligations for Stadium Operation (section 5) or Stadium
Maintenance (section 6), then City may provide written notice to the Club reasonably
informing Club of the substance of the default. Club shall have 30 days from the receipt of
the notice to (1) provide City with evidence that such operation or maintenance is in
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accordance with the operation or maintenance at Comparable Facilities, or (2) cure the
default or to begin diligently to effect a cure during the 30 day period, if the default cannot
reasonably be cured within the 30 day period. The cure period shall be extended for a time
period reasonably necessary to cure the default so long as Club diligently pursues the cure to
completion. If Club fails to cure the default within a reasonable period of time, then the
City may undertake corrective action and invoice Club for the costs reasonably incurred by
the City in so doing. The Club shall pay the invoice in full within 30 days of receipt,
together with interest at the Default Rate.
15.4.
Club acknowledges that the benefits to the City under Club’s Team obligations are
unique, extraordinary, and not reasonably quantifiable; that the loss of the benefits would
cause unique, immediate, and irreparable harm to the City for which there may be no
adequate remedy at law. Accordingly, City shall be entitled to obtain immediate specific
performance and injunctive relief (temporary, preliminary, and permanent) upon any
material breach by Club of its Team obligations.
15.5.
Club acknowledges that the benefits to the City under Club’s Community,
Marketing, and Use obligations are unique, extraordinary and not reasonably quantifiable;
that the loss of the benefits would cause unique, immediate, and irreparable harm to the
City for which there may be no adequate remedy at law. If the Club materially defaults on
its Community, Marketing, or Use obligations, then City may provide written notice to the
Club reasonably informing Club of the substance of the default. Club shall have 30 days
from the receipt of the notice to cure the default or to begin diligently to effect a cure
during the 30 day period, if the default cannot be cured within the 30 day period.
15.6.
City may terminate this agreement if Club’s event(s) of default are substantial,
material, multiple, repetitive, or ongoing. Without limiting the generality of the foregoing, a
Club violation of §7.6 “Nonrelocation” is acknowledged as a substantial and material event
of default . Prior to exercising this right of termination, the City will give Club written
notice of its intent to terminate, setting forth the specific nature of the noncompliance and
providing Club a final 90 day opportunity to cure.
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SECTION 16. DEFAULT BY THE CITY; CLUB’S REMEDIES
16. Default by the City; Club’s remedies.
16.1.
The City’s Funding Commitment is subject to annual appropriation by City Council.
The failure by City Council to appropriate funds in any year shall not constitute an event of
default by the City, but shall trigger the City’s obligations as provided in Section 19 below.
16.2.
In any City fiscal year for which City Council has appropriated the City’s Funding
Commitment, if the City fails to make its quarterly payment within ten days of the due date,
Club shall give the City written notice of its failure to make its payment, and the City shall
have a period of 20 days to deliver its payment to the Club.
16.3.
If City fails to pay a quarterly payment within the 20 day cure period set forth in
section 16.2, the late payment shall accrue interest at the Default Rate, City shall be in
material default, and Club shall be able to proceed with all remedies available under law or
equity.
SECTION 17. DEFAULT; MUTUAL AGREEMENTS
17. Default; mutual agreements.
17.1.
If one party fails to obtain and pay for any of the insurance policies required in this
agreement, and such failure continues for ten days after written notice from the nondefaulting party, then, in addition to all other rights and remedies of the non-defaulting
party, the other party shall have the right, but not the obligation, to secure the appropriate
insurance policies. Any amounts paid by the non-defaulting party in connection with
obtaining such insurance shall be immediately due and payable from the defaulting party,
and the defaulting party shall pay all such amounts to the non-defaulting party upon
demand, together with interest at the Default Rate.
17.2.
Either party may file suit to recover any sums falling due under this agreement from
time to time and that no suit or recovery of any portion due to either party hereunder shall
be a defense to a subsequent action brought for any amount not theretofore reduced to
judgment in favor of either party.
17.3.
The parties hereby expressly WAIVE TRIAL BY JURY in any proceeding between
the parties for whatever cause.
17.4.
The parties’ rights and remedies are cumulative and the use of any right or remedy by
a party shall not preclude or waive its rights to use any or all other remedies. Pursuit of any
remedy does not constitute an irrevocable election of remedies. The parties’ rights and
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remedies are given in addition to any other rights they may have by law, statute, ordinance, in
equity, or otherwise.
17.5.
The forbearance or waiver by either party of any default or breach by the other of any
of the provisions of this agreement shall not be deemed a continuing waiver or waiver of any
other breach by the other party of the same or another provision of this agreement.
SECTION 18. CITY NON-APPROPRIATION
18. City non-appropriation.
18.1.1. Should the City Council fail or decline to make an annual appropriation of the City
Commitment, Club shall have the right to demand the Lump Sum Payment following
written notice to the City and a ninety-day cure period.
18.1.2. In this event, City shall assign the Owners Association Commitment and the
Trademark License Agreement to the Club and pay the Club the Lump Sum Payment.
Upon the timely assignment of the foregoing to the Club, and the timely payment of
the Lump Sum Payment, then, except for the City’s Funding Commitment, this
agreement shall remain in full force and effect through the Termination Date; provided,
however, that City shall not have the right to use the Stadium for events that are forprofit (City shall be permitted to continue to use the Stadium for not for profit
community and parks & recreation type events as provided herein).
SECTION 19. ASSIGNMENT
19. Assignment.
19.1.
General. Neither the Club nor the City may assign this agreement without the
written consent of the other. Any change of management or control of Club that results in
Club no longer being under the control of Art Silber, Seth Silber, and/or Alana Weiss
Silber, or their children, or in the event of a sale or transfer of control of more than 51% of
equity ownership in Potomac Baseball, LLC shall constitute an assignment requiring the
City’s consent, which shall not be unreasonably withheld or delayed. Failure of the City to
consent to an assignment or transfer that has been approved by MiLB shall be presumed to
be unreasonable unless City sets forth its reasons in writing to Club and MiLB for such
failure to consent within 30 days of being notified of such MiLB approval. Notwithstanding
the foregoing, the City may assign or sublease its rights to, City Events, the City Concert
Series, and City Suite, with the consent of the Club, which shall not be unreasonably
withheld or delayed.
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19.2.
Assignment for Stadium financing. Notwithstanding any other provision contained
herein, Club shall be permitted to assign, pledge, lien or hypothecate this agreement or the
City Funding Commitment (or any portion of either) at any time and from time to time to
any lender or lenders for purposes of Stadium financing. Club shall notify City in writing
promptly upon any such assignment.
SECTION 20. NOTICES
20. Notices. All notices required to be given shall be given in writing and shall be effective when
actually delivered if hand delivered or when deposited with a nationally recognized overnight
courier or deposited as certified or registered mail in the United States mail, first class, postage
prepaid, addressed to the party to whom the notice is to be given at the address shown below.
Any party may change its address for notices under this agreement by giving formal written notice
to the other parties, specifying that the purpose of the notice is to change the party’s address.
City:
Timothy Baroody, City Manager
City of Fredericksburg
P.O. Box 7447
715 Princess Anne Street
Fredericksburg, Virginia 22401
With a copy to:
Fredericksburg City Attorney
P.O. Box 7447
715 Princess Anne Street
Fredericksburg, Virginia 22401
And a copy to:
Fredericksburg Director of Parks, Recreation, and Events
Dorothy Hart Recreation Center
408 Canal Street
Fredericksburg, Virginia 22401
Club:
Alana Silber Weiss, President
Potomac Baseball, LLC
7 County Complex Ct.
Woodbridge, VA 22192
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SECTION 21. MISCELLANEOUS
21. Miscellaneous.
21.1.
Compliance with Baseball Rules. This agreement is a “Regulated Transaction” as
defined by Major League Baseball Rule 54(c)(3)(C) and is therefore subject to all Baseball
Rules, subject to the City’s rights under §20.1. Club shall keep City apprised of any material
change made to any of the Baseball Rules that could reasonably affect the City’s rights or
benefits under this agreement. Club shall keep City apprised of any notices of violation
received by the Club and any penalties for noncompliance assessed against the Club under
the Baseball Rules. This agreement shall not be effective until disclosed by Club in compliance
with Rule 54(a)(3)(C) and found to be in compliance with the Baseball Rules in all respects.
21.2.
Inspection of records. The books and records of the Club pertaining to its obligations
under this agreement shall be available to the City for the purpose of undertaking reasonable
examinations from time to time, upon reasonable notice. City may review but not copy or
retain such records, except for records that may be required to support a written inquiry into
or notice of default.
21.3.
Severability. If any provision of this agreement is determined to be invalid, illegal or
unenforceable, the remaining provisions of this agreement remain in full force, if the essential
terms and conditions of this agreement for each party remain valid, binding and enforceable.
21.4.
Obligations of City and Club. The obligations and undertakings of City and Club under
or in accordance with this agreement are and shall be the obligations solely of City and Club.
Except as otherwise expressly stated herein, no recourse shall be had, whether in contract, in
tort or otherwise against any officer, director, employee, agent, member, volunteer, or
representative of City or Club in his or her individual capacity on account of any obligation
or undertaking of or any act or omission by City or Club under or pursuant to this agreement.
21.5.
Entire Agreement. This agreement (including all exhibits attached to it), constitutes
the final, complete, and exclusive written expression of the intent of the parties with respect
to the subject matter contained in this agreement, which will supersede all previous verbal
and written communications, representations, agreements, promises or statements except as
referenced in this agreement. There are no restrictions, promises, obligations, or undertakings
between the parties, other than those set forth or referenced in this agreement with respect
to the subject matter in this agreement.
21.6.
Table of Contents; Headings; Exhibits. The table of contents, and headings of the
sections and other subdivisions of this agreement are for convenience of reference only and
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shall not modify, define, or limit any of the terms or provisions of this agreement. All exhibits
attached are incorporated in this agreement by reference in their entirety and made a part of
this agreement for all purposes; provided, however, that in the event of a conflict between
the terms of the text of this agreement and any exhibits, the text of this agreement shall
control.
21.7.

Counterparts. This agreement may be executed in any number of counterparts, each
of which when executed and delivered will be deemed an original, and all of which together
will constitute one instrument.

21.8.
Governing Law and Jurisdiction. This agreement and the actions of the parties shall in
all respects be governed by, and construed in accordance with, the laws of the Commonwealth
of Virginia (excluding principles of conflict of laws). Any suit, action, proceeding, or claim
arising out of or relating to this agreement shall be brought exclusively in the Circuit Court
of the City of Fredericksburg, Virginia, and the parties agree that such court is the most
convenient forum for resolution of any such action and further agree to submit to the
jurisdiction of such court and waive any right to object to venue in such court.
21.9.
Payment on Business Days. If any payment under this agreement is required to be
made on a day other than a business day, the date of payment shall be extended to the next
business day.
21.10.
Relationship of the Parties; No Partnership; Non-Merger. The relationship of City and
Club under this agreement is that of independent parties, each acting in its own best interests,
and notwithstanding anything in this agreement to the contrary, neither the obligation to pay
Club any amounts due hereunder nor any other aspect of this agreement shall create or
evidence, nor is it intended to create or evidence, a partnership, joint venture or other business
relationship or enterprise between Club and City. As such, City shall have no direct
supervision of or obligation to the employees of Club and any communication of employee
matters shall be through club representative. The interests of City and Club in the Stadium
shall at all times be separate and apart, and shall in no event be merged.
21.11.
Amendment, Modification, or Alteration. No amendment, modification, or alteration
of this agreement shall be binding unless in writing and duly executed by the parties.
21.12.
Effect of a Force Majeure Event. If any party shall be delayed in the performance of
any obligation under this agreement as a result of a Force Majeure Event, then the
performance of such obligation shall be extended by the length of such delay. In response to
and during any delay caused by a Force Majeure Event, the parties shall at all times act
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diligently and in good faith to bring about the termination or removal of the Force Majeure
Event as promptly as reasonably possible and any party seeking an excuse of performance
due to such Force Majeure Event shall work diligently and in good faith to reduce or eliminate
any damage, cost or delay caused by such Force Majeure Event.
21.13.

Memorandum of agreement. Upon signing this agreement, City and Club shall execute

a memorandum that City may record in the land records of the Clerk of the Fredericksburg
Circuit Court.

Each party is signing this agreement on the date stated opposite that party’s signature.

CITY OF FREDERICKSBURG

By:_________________________________ (SEAL)
_________________
Timothy J. Baroody, City Manager
date
As authorized by City Council Resolution 18-__, [date]

POTOMAC BASEBALL, LLC
By:__________________________________(SEAL)
Alana Silber Weiss, President

______________
date
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Development Proposal – Potomac Nationals and City of Fredericksburg
November 13, 2018
The following outlines Benefits proposed to City by Club in addition to Tax
Revenues, and other indirect benefits as set forth in separate studies and
reports. Club and City will work together each season to keep the programs
fresh and relevant to the community.
BENEFIT

DESCRIPTION

ESTIMATED
ANNUAL
VALUE*

Multi-purpose Outdoor Recreational Venue (Stadium)

Stadium

Club to privately design, finance, construct, own, and maintain a state-of the- art
multi-purpose Minor League Baseball stadium, with a seating capacity of
approximately 5,000, and associated surface parking, which is designed to be
suitable for multiple uses, including outdoor concerts; other sporting events
(such as high school and college baseball tournaments); festivals; community
events (such as community walks and runs and Memorial Day or Veterans Day
celebrations or commemorations); and family-friendly events, in addition to
Minor League Baseball.

$35 million
private
investment

Stadium Use

City Use

The Club will grant City the right to exclusive use of the Multi-purpose outdoor
recreational venue and appurtenant facilities for up to 183 days each calendar
year, and use on additional days if it does not interfere with Team activities. The
City will have use of the Multi-purpose outdoor recreational venue for
community activities, concerts, high school, college and amateur athletics, major
events, tours, meetings with economic development prospects, and other uses,
consistent with the sound operation of a professional Minor League venue. The
Development Agreement will include a booking policy providing for fair
allocation of dates between the City and Club. 3.6.

$250,000

Use of Stadium facilities for conferences, meetings, job fairs, encouraging business
relocations, guest tours, and similar.

$25,000

Use of a Stadium Suite for all Team home games
City Suite

$40,000

Team
Team Name

"FREDERICKSBURG" to be included in the name of the Minor
League Team. Team will wear "Fredericksburg" jerseys when visiting other
communities

$250,000

Team must remain in Fredericksburg for a minimum of 30 years

$50,000

Fredericksburg
Displays

Club will work with City and community organizations to create
promotional displays in the Stadium at all Team games

$10,000

Non-Profit
Organizations

Club will develop fundraising programs in conjunction with non-profit and
charitable organizations to use the Stadium and Team for fundraising.

$100,000

Fredericksburg
Food Stands
City Business
Leader of the
Week
City Game
Presenting
Sponsor

Create opportunities to highlight local foods and craft beers at the Stadium
through programs such as "Fredericksburg Eats" stand

$25,000

City will have the opportunity to select weekly key business leaders to be
recognized at the Stadium before and during a game

$5,000

Non-relocation

Community

Regional Ball &
Bat
Tournaments

Celebration of Fredericksburg at the Stadium during one game each season.
Special promotional activities, media, pre-game recognitions, special
commemorative tickets
Team and City to collaborate to bring regional youth tournaments to the
Stadium such as American Legion World Series, College Tournaments, Etc, to
encourage tourism. Free and/or discounted game tickets made
available to youth participants

Special Advance
Tickets

Develop programs to allow Fredericksburg residents to have advance purchase
opportunities for non-baseball events

n/c

School Initiatives

Team to use best efforts to create year-round programs with Fredericksburg
Public Schools such as: Teacher Hall of Fame, "Friday Night Lights" HS baseball
games (ticket proceeds to schools), Fundraising programs such as beneficiary of
Hot Stove Banquet, jersey auctions, and similar, Reading Programs, Teacher
Appreciation Nights, Special Day Game
learning programs with free or discounted tickets

$90,000

Team controlled
media

Fredericksburg mentions in all media controlled by Team (radio, tv, press,
social media). Team will also use best efforts to have Fredericksburg mentions
on Washington Nationals radio and tv broadcasts

$300,000

Outfield
Billboard

Fredericksburg 8' x 16' outfield banner at no charge (City responsible for
production cost of future replacements)

$20,000

Program Ad

City to have a full page program ad each season

$15,000

Website Banner

ROS rotational banner made available to Fredericksburg on Team website

$10,000

Press Releases,
Digital Media

Fredericksburg referenced as originating source on all releases and game
wraps

$35,000

Press Box Logo

Fredericksburg Logo on Pressbox - referenced every game broadcast

$50,000

Custom Video
Message

60 second spot made available to City on HD Video Board each game

$10,000

$25,000

$20,000

Marketing

*Estimated Annual Values represented Club’s estimated offering price for each item and do not
represent any guaranteed vales or consideration to City under the Definitive Agreements.

ITEM #11G

MEMORANDUM
TO:
FROM:
RE:
DATE:

Mayor Greenlaw and Members of City Council
Timothy J. Baroody, City Manager
Approving a Paid Admissions Events Agreement with Potomac Baseball, LLC for
Revenue-Producing Events at the Stadium
November 8, 2018 (for the November 13th Meeting)

ISSUE
Although this agreement is nearing substantial completion, several final issues are now being worked
out. It is the intent of staff to produce final documents for Council and public review before Tuesday
evening’s Regular Meeting.

ITEM #11H

MEMORANDUM
TO:
FROM:
DATE:
SUBJECT:

Mayor Greenlaw and Members of City Council
Timothy J. Baroody, City Manager
November 7, 2018 (for November 13 Council meeting)
City Manager’s Update

Highlights of major activities and other notable developments:
Four Hour Parking in the Downtown for the Holiday Season Begins – The holiday four-hour parking
in the downtown retail area begins this Saturday, November 10th and will continue through January 31.
Shoppers will be permitted to park during this period for up to four hours in on-street parking spaces that
usually have two hour limits. As is the case at all times, the first three hours of parking in the Sophia Street
Parking Garage are free, with additional time very reasonably priced. ($1.00/hour, to a maximum of $8.00
in a day.) A map and a flyer are attached to this report.
DMV Connect Coming to Fredericksburg – Select DMV services will be coming to Fredericksburg at
the Executive Plaza located at 601 Caroline Street on the 4th floor, beginning November 19 and then the
first Thursday of each month afterwards with the next date being December 6. Office hours will be from 9
a.m. to 3 p.m. Only select services will be offered such as drivers’ licenses, ID cards, vehicle titles and
registrations, address changes and hunting and fishing licenses. See attached flyer.
State Award Received – The Parks, Recreation
and Events Department received the 2017 " Most
Innovative Marketing Strategy" for populations
of 25,000 - 50,000 from the Virginia Recreation
and Park Society. Director Jane Shelhorse
received the award for the department at the
Society's Annual Conference in Henrico on
November 5th. The award was in recognition of
the department's " We <3 Rocks!!" campaign
from fall 2017.
For this campaign, Sonja Wise, Supervisor of
Marketing and Events painted six (6) rocks that
each represented the programs: a dog paw (dog obedience classes), a pickleball paddle (pickleball), an art
pallet (art classes), basketball (sports), the river and creatures (nature programs), and a holiday rock (seasonal
programs). On the back of each rock a coupon was glued for $10 off any department program for those
who found and brought the rock to the community center. Staff then hid the rocks in the parks.

The purpose of the campaign was three fold: to create interest in participating in the department’s rock
hunt, awareness of the fall catalog of activities and to get people exploring the parks. They used the
traditional catalog distribution methods and then launched a social media campaign that focused on the rock
hunt.
Phase 3 Community Collaboration Meetings – Discussions continue on the topic of the slave auction
block and efforts to tell a more complete history of our City. The International Coalition of Sites of
Conscience has completed Phase 1 and Phase 2 of our community engagement meetings. Those discussions
focused on how we are currently telling our story, and future signage and design elements for the slave
auction block. The Phase 1 report can be found on the City of Fredericksburg website. The Phase 3
community meetings will continue on November 13 and 14 and December 12 and 13 all at 6:30 p.m. at
the Fredericksburg Library, 1201 Caroline Street, Third Floor.
These rounds of community conversations about the auction block will focus on key findings from the first
two rounds of dialogue. These conversations will provide a chance to dive deeper into these topics and for
participants to provide a greater level of detail about their ideas and understanding. These conversations are
open to all regardless of participation in earlier conversations. Each month’s conversation will focus on a
different key point of learning: November: Creating Reflection and Connecting Past to Present; and
December: Education and Next Steps.
Life-sized Holiday Greeting Cards return to Hurkamp Park
again this holiday season! Look for the cards November 21
through December 26. These oversized displays are designed
for you and your friends and families to take selfies to share. It’s
FREE to visit the cards and take all the photos you’d like. There
are four card designs: Merry Christmas, Happy Hannukkah,
Happy Kwanzaa & Happy Holidays. Share Your Pics!!
Use #FxbgHolidays2018 when posting on Facebook and
Instagram.

The 2018 Fredericksburg Christmas Parade will be held on Saturday, December 1 at 5:30pm in
downtown Fredericksburg. This year’s theme is “The Songs of Christmas” and features a variety of
traditional parade floats, marching bands and of course Santa with his sleigh! Find the map and more
information online at https://www.fredericksburgchristmasparade.com.

Page 2 of 4

Join us for the annual Children’s Christmas Tree Lighting on
Saturday, November 24 at Hurkamp Park from 4:30 p.m. to 6:00 p.m.
Meet Santa and fun characters, make holiday crafts, listen to holiday
music and The Night before Christmas story and more! This is a free
public event.

Governor Northam Launched the Virginia
Museum of Fine Arts Artmobile Exhibit in
Fredericksburg – Sixty-five years after the launch
of its original Artmobile, the Virginia Museum of
Fine Arts launched the traveling art exhibitions and
educational offerings in Fredericksburg before it
began its tour to audiences across the
Commonwealth with VMFA on the Road: An
Artmobile for the 21st Century. This state-of-theart mobile museum and education studio made its
public debut on Oct. 30, at Hurkamp Park, with
Governor Northam and officials with the Virginia
Museum of Fine Arts. The Fredericksburg visit was
organized in partnership with the Fredericksburg Area Museum. The Artmobile was in the City all week for
the public and school groups to tour.
Leaf Collection Season Starts – The City leaf collection program for 2018 has begun. City crews will
collect loose leaves Citywide based on “leaf collection zones”, which can be viewed on the website at
this link. The website page is updated weekly, usually on by Friday afternoon, making it easy to tell when
leaves in a certain area will be collected.
Select the General Information link from the City’s website to see how to set out leaves for the vacuum
truck, or to have bagged leaves picked up. Zones 1- 4 will be collected the week of November 5 - 9, weather
permitting. Collection will continue, weather permitting, until all zones are collected twice.
Temporary Closure of Lansdowne Road at CSX RR Crossing – CSX will close Lansdowne Road at the
railroad crossing from Monday, November 12 through Saturday, November 17 to allow for CSX crews to
perform maintenance work on the crossing. Lansdowne Road will close at the railroad crossing in both
directions at 8 a.m. on Monday, Nov. 12. Signs will be posted to guide motorists along the recommended
detour, which is approximately six miles: Route 2/17 (Tidewater Trail), Route 608 (Benchmark Road), Route
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636 (Mine Road). Message boards will be posted this week to alert drivers about the upcoming railroad
work and detour.
Large Oak Tree Removal – A large oak tree that is been watched for signs of decline over recent years
has been scheduled for removal in the 300 block of George Street on November 19. The tree has been
sending signals for some time that something is wrong. Die back at the top of the tree has been pruned
several times by City crews, and it has been under monitor for about a year. Recently, it was discovered that
the root flare is not stable. City Arborists and independent arborists have assessed the tree and all agree that
the internal decay at the root flare is significant enough for removal of the tree. No parking signs will be
posted the weekend of the 17th/18th for the 19th. Church services on Saturday and Sunday will not be
affected. Paper notices will be delivered to 300 block residents later this week notifying of the no parking
restriction and the street closure of the 300 block for the 19th. See press release.
Urban Forest News Publication – The Public Works Department manages the City’s Urban Forestry
program and has recently initiated a quarterly newsletter called “Urban Forest NEWS”. This newsletter will
help residents understand how valuable trees and forest cover is to urban landscapes. Issues will contain
interesting stories, news of new programs and a Tree Profile, telling about a particular species that can be
found in the City. Issue 2, Issued in September, is on the City’s website for your enjoyment. Look for the
next issue in December.
Domestic Violence Detective Participates in
Candlelight Vigil – October was National
Domestic
Violence
Awareness
Month.
Empowerhouse, a not-for-profit organization
providing confidential domestic violence assistance
to the greater Fredericksburg region, hosted a
candlelight vigil on October 23rd at the University
of Mary Washington. Detective Merrell, the Police
Department’s Domestic Violence Detective, was
asked to speak at the event and took the opportunity
to share local statistics and her desire to empower
young women to know the signs of abuse before a
pattern begins.
Police Help Take Drugs off the Street at Annual Event – The Police Department assisted with collecting
475 pounds of expired or unused medications and sharps at the Tompkins Martin Medical Plaza on October
27th. This event was part of the region's annual Operation Medicine Cabinet event. Items collected were
taken to a secure site and disposed of safely.

Page 4 of 4

Executive Plaza; 601 Caroline Street,4th Floor
November 19, 2018 ; 9 a.m. to 3 p.m.

ITEM #11I
CITY COUNCIL
MEETINGS & EVENTS CALENDAR
City Hall Council Chambers, 715 Princess Anne Street, Fredericksburg, VA 22401
11/13 & 14

6:30 p.m.

Sites of Conscience Phase 3 Community Meeting
Topic: Creating Reflection and Connecting Past
to Present **

Central Rappahannock
Regional Library, 1201
Caroline Street, Third Floor

11/13/18

4:30 p.m.

Tour of George Street Tunnel

5:30 p.m.

Work Session
• Planning Commission Interviews
• EDA/Council Joint Meeting on
Economic Development Incentives

Meet in front of
Fredericksburg Cupcake,
206 George Street

7:30 p.m.

Regular Session

Chambers

5:30 p.m.

Work Session
• Small Area Plan Market Study
• NG911 – Upgrade to 911

Suite, Room 218

7:30 p.m.

Regular Session

Chambers

12/3/18

5:00 p.m.

Joint Work Session with School Board

Walker Grant Center
210 Ferdinand Street
School Board Mtg. Room

12/4/18

6:30 p.m.

Appreciation Reception for Board and
Commission Members

Dorothy Hart Community
Center, 408 Canal Street

12/11/18

5:30 p.m.

Work Session
• UMW Masterplan - tentative

Suite, Room 218

7:30 p.m.

Regular Session

Chambers

6:30 p.m.

Sites of Conscience Phase 3 Community Meeting
Topic: Education and Next Steps **

Central Rappahannock
Regional Library, 1201
Caroline Street, Third Floor

11/27/18

12/12 & 13

**

Suite, Room 218
Large, Room 214

Not an official Council Meeting but members of Council may attend

Future Work Session Topics: Historic Resource Issues

Boards & Commission
Board of Social Services
Central Rappahnnock Regional Library
Community Policy Management Team
Fredericksburg Arts Commission
Fredericksburg Area Museum
Fredericksburg Clean & Green Comm.
Fredericksburg Regional Alliance
GWRC/FAMPO
Main Street Board
Housing Advisory Committee
PRTC
Rappahannock Area Agency on Aging
Rappahannock Juvenile Detention
Rappahannock Regional Solid Waste
Rappahannock River Basin
Recreation Commission
Regional Group Home Commission
Town & Gown
Virginia Railway Express Operations Board
School Working Group

Meeting Dates/Time

Actual Date of Meeting

Members Appointed

Contact Person

Bi-monthly 2nd Thursday/4 p.m.
Quarterly 2nd Monday/5:00 p.m.
Thursday after 3rd Tuesday/2:00 p.m.
3rd Wednesday/6:30 p.m.
4th Monday/8:30 a.m.
1st Monday/6:30 p.m.
Quarterly 3rd Monday/5:00 p.m.
3rd Monday/6:00 p.m.
3rd Thursday/8:30 a.m.
As needed
1st Thursday/7:00 p.m.
1st Wednesday/4:00 p.m.
Bi-monthly last Monday/12 noon
Quarterly 3rd Wednesday/8:30 a.m.
Quarterly/1:00 p.m.
3rd Thursday/6:30 p.m.
2nd Thursday/2:30 p.m.
Quarterly/3:30 p.m.
3rd Friday/9:00 a.m.

November 8 at 4 p.m.
November 12 at 4 p.m.
TBD
November 14 at 6:30 p.m.
November 26 at 8:30 a.m.
December 3 at 6:30 p.m.
December 17 at 5 p.m.
November 19 at 6 p.m.
November 15 at 8:30 a.m.
TBD
December 6 at 7 p.m.
TBD
November 26 at 12 noon
November 28 at 8:30 a.m.
December 5 - Capital Building
November 15 at 6:30 p.m.
November 8 at 2:30 p.m.
TBD
November 16 at 9 a.m.

Duffy
Devine
Greenlaw
Devine, Graham
Kelly
Devine
Greenlaw, Duffy
Kelly, Withers, vacancy - Alt.
Withers
Frye, Graham
Kelly, Graham - Alt.
Greenlaw
Whitley, Frye - Alt.
Kelly, Withers
Withers
Duffy
Duffy, Whitley
Withers, Duffy
Kelly, Graham -Alt.

Christen Gallik
Martha Hutzel
Jamie Divelbiss
Sonja Wise
Sara Poore
Robert Courtnage
Curry Roberts
Linda Struyk Millsaps
Ann Glave
Susanna Finn
Gina Altis
Leigh Wade
Carla White
Keith Dayton
Eldon James
Jane Shelhorse
Ben Nagle
Paula Zero
Richard Dalton

November 9 at 11:30 a.m.

Greenlaw, Kelly, vacancy - Alt

Baroody/Melton

1st Friday/11:30 a.m.

