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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

[nRe: September 21,2015 Decision of the Board of Zoning Appeals of the Cityof
Fredericksburg, Virginia (814 Cornell Street-APP 2015-01)

CaseNo.: CLL tS-CXQt

WRIT OF CERTIORARI

TO: The City ofFredericksburg Board ofZoning Appeals

THIS MATTER is before the Court on Stacey N. Strentz-McLaughlin and John J.

McLaughlin's Petition for a Writ of Certiorari to review the City of Fredericksburg Board of

ZoningAppeals ("BZA") September21,2015, decision in BZA appeal 814 CornellStreetAPP

2015-01; and

IT APPEARING TO THE COURT that the Petition for Writ of Certiorari is properly

filedpursuant to Virginia Code Section 15.2-2314 and that the granting of this Writ of Certiorari

is just and proper in all respects; it is therefore

ADJUDGED, ORDERED AND DECREED that the Petition for Writ of Certiorari is

GRANTED TO REVIEW THE BZA'S SEPTEMBER 21, 2015, DECISION IN BZA

APPEAL, 814 CORNELL STREET - APP 2015-01; and it is further

ORDERED, ADJUDGED AND DECREED that the BZA shall certify and return to this

Courtand serve upon Petitioner's counsel, on or before 30 days after the entry of this Writ of

Certiorari, a full, complete and certified or sworn record of the aforementioned proceeding

including, but not limited to, the following material:

1) The appealapplication and anystaff reports prepared in connection therewith;
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2) All exhibits and documents filed regarding the appeal application and any

[response thereto by any person or entities;

3) Any verbatim transcript and/or recording by videotape or otherwise, and all

|minutes of the proceedings before the BZA;

4) All photographs, resolutions, letters, reports, emails, correspondence, exhibits,

memoranda, plats and other papers and things referring to or related to the proceedings before

the BZA that were presented to the BZA; and it is further

ORDERED, ADJUDGED AND DECREED that the return shall set forth such other facts

as maybe pertinent and material to show the grounds of the decision appealed from and shall be

verified.

THIS MATTER IS CONTINUED.

is 2JT day of G>cA* \ENTERED this

JUDGE, CITY OF FREDERICKSBURG CIRCUIT COURT

VIRGINIA.
FREDERICKSBURG CITY CIRCUIT COURT
ACOPY TESTE. JEFF SMALL, CLERK

' DEPUTY CLERK* __
DATE: _ //-/7-^'/-i~

,2015



WE ASK FOR THIS:

Stacey N. Strentz-McLaughlinand
John J. McLaughlin, Petitioners

ie P. Dahnk, Esq.
25825

Glover, Esq.
.25965

Glover & Dahnk

P.O. Box 207

Fredericksburg, VA 22404-0207
Phone: (540) 373-8600
Fax: (540) 373-8629
Counsel for Petitioners
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RORGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

&TACEYN. STRENTZ-McLAUGHLIN
and JOHN J. McLAUGHLIN,

Petitioners

v. Case No. tl L / /T^ L 7 b>

THE CITY COUNCIL OF THE CITY OF

FREDERICKSBURG, VIRGINIA

SERVE:

Respondent.

ALSO SERVE:

Kathleen A. Dooley, Esq.
Attorney for the City ofFredericksburg
601 Caroline Street
Fredericksburg, VA 22401 ORIGINAL FILED ON
(City of Fredericksburg, VA)

Ul! L 0 iUtD

IN FREDERICKSBURG CIRCUIT
Helen P. Ross, Chair COURT
City of Fredericksburg Board ofZoning Appeals
City Hall
715 Princess Anne Street

Fredericksburg, VA 22401
(City ofFredericksburg, VA)

In Re: September 21,2015 Decision of the Board of Zoning Appeals
of the City of Fredericksburg, Virginia

814 Cornell Street - APP 2015-01

PETITION FOR WRIT OF CERTIORARI

COMES NOW your Petitioners,StaceyN. Strentz-McLaughlin and John J. McLaughlin

(hereinafter "McLaughlin"), and make this their Appeal of the Denial of the McLaughlin's

Fence Permit by the City of Fredericksburg Board of Zoning Appeals (hereinafter "BZA"), 814

Cornell Street - APP2015-01, pursuant to Section 15.2-2314 of the Code of Virginia, 1950, as

amended and state as follows:
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1. On September 21, 2015, the BZA held a hearing regarding the appeal of the

tienial of the fence permit applied for by McLaughlin. Please see Exhibit 1, Denial of Fence

?ermit Application, attachedhereto and madea part hereof.

2. On June 30, 2015, McLaughlin appealed the denial of the fence permit on the

basis that the City of Fredericksburg's (hereinafter "City") Notice ofViolation failed to cite an

applicable ordinance section, that there is no City Code Section that supports the City's

decision to deny McLaughlin's fence permit, that there is no basis to apply to fences City codes

that only apply to buildings or structures. That the City has, in the past, approved and allowed

6 foot fences that are similar and has specifically done so for adjacent property owners to the

McLaughlin's. Please see Exhibit 2, McLaughlin's appeal of the Denial of the Fence Permit,

attached hereto and made a parthereof.

3. The determination by the City that the McLaughlin's fence was in violation of

the City code is plainlywrongas there is nocodethatsupports the City's interpretation thatthe

McLaughlins lot,whichis at the comer of Cornell and Littlepage streets, has "two front yards"

and therefore is subject to a fence ordinance that limits the height of the fence to 4 feet. In the

City's own preparation of its record of decision in Paragraph B, it identifies the "fence also

runs across the rear of the lot..." (emphasis added), and by the City's own definition, the

McLaughlins lot does not have any rear. Please see Exhibit 3, City's letter dated September 11,

2015, attached hereto and made a parthereof.
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4. At die September 20, 2015 BZA hearing, the BZA upheld the denial of the

JdcLauglin's fence permit Please see Exhibit 4, Record of Decision dated October 8, 2015,

attached hereto and made apart hereof.1

5. The BZA and the City Development Director were plainly wrong in denying the

[McLaughlins' fence permit application as the BZA and the City Development Director incorrectly

{applied inapplicable City Ordinances to the McLaughlin's fence permit application.

HISTORY

6. The McLaughlins' have owned their home at 814 Cornell Street since December

2004. The McLaughlins have had a fence in this exact same location since January 2005 andthe

prior owner,the Freid's, also had a fence in thissame location.

7. There have been no complaints regarding this current fence or any prior fence at

814 Cornell Street by anyone, including neighbors, city residents or city staff until the

Development Administrator, Mame E. Sherman, noted her own violation on May 14, 2015. A

copyofMs. Sherman'sNotice ofViolation (hereinafter "Notice") dated May 14,2015 is attached

hereto within Exhibit "2".

8. In the Notice, Ms. Sherman states thata fence permit had not been issued for the

fence and requests that an application be made. Ms. Sherman further states that "Section 72-

56.2.C limits the height of a fence in the front yard of a R-4, residential zoning district to a

maximum of four feet (4') in height. As a comerlot, your property has two fronts (along Cornell

Street and Littlepage Street). The fence appears to be in violation ofthis code."

1In the City's letter of September 11, 2015, the height of the current fence is identified as
exceeding 72" in certain places. The Petitioners have no objection to making all of the fence
72".
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9. Thereafter, on May 18, 2015, the McLaughlins filed a fence permit application

[with the City requesting aheight of six feet for their fence.

10. On May 21, 2015, Mrs. McLaughlin sent a letter to the Development

Administrator identifying that the McLaughlins were surprised that their fence was not in

compliance with City Code, setting forth the history of the pre-existingand current fence andthe

safety reasons for the fence as it is currently constructed. A copy of Ms. McLaughlin's letter is

attached within Exhibit "2".

11. On June 3, 2015, the Development Administrator disapproved the McLaughlins

fence permit application.

DISCUSSION

12. The McLaughlins fence is compliant with City Code Section 72-56.2.A which

allows the McLaughlins to have the current six foot fence.

13. In the Notice, Ms. Sherman identifies that"as a corner lot, your property has two

fronts (along Cornell Street and Littiepage Street). The fence appears to be in violation of this

code." (emphasis added). No City Code section is identified to support this statement and given

that there are hundreds of comer lots in the City, homeowners would be surprised to leamthat

their front doordoesnot indicate their front yard, thattheir sideyard is their front yard, orthat they

do not have a back yard.

14. In addition, City Code Section 72-84: "Definitions"does not contain anydefinition

for a "corner lot". The City Code definition section does contain a definition for "front (or

primary) facade" of "the side or elevation of a structure that contains the structure's architectural

front, or the portion ofthe structure facing the street from which the structpre derives its street

address." (emphasis added)
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15. The City Code does not have an identification and/or a definition of "two front

yards". The BZA based its upholding of the denial of the fence permit application on City Code

Sections72-823, 72-82.4(B)(3), 72-82.3(A)(3), 72-56.1(A)(3) and 72-56.2(B).

16. A review of these Sections does not identify comer lots as having "two front

[yards" for the purposes ofdetermining location or height of fences. The stated purpose ofSection

72-82 is to "clarity die rules of measurement and exemptions that apply to all principal and

accessory uses allowed in this chapter" which would address the location of permanentstructures

such as houses, not fences or height of fences.

17. Adjacent to the Ms. McLaughlin's are several fences on other lots that are similar

in heightand location to their fence. It appears from an informal survey of the City thatthere are

at least 50 similarly situated fences around the City.

18. It appears that the application and interpretation of the City Code Ordinance that

governs theheight and location of fences, based onexisting fences throughout theCitylocated on

comer lots, is that only one "front yard" is identified for the purposes of detemuning the height

and location of fences pursuant to City Code Section 72-562. Section 72-82.A.3 has no

identification ofa comer lot having "two front yards" under Section 72-82.3.A.(3) and/or Section

72-82.3A(4).

19. The McLaughlins fence iscompliant withthe applicable City Codeordinances and

it wasconstructed pursuant to CityCode Section 72-56.2, wherethe front yard fence is notwithin

the front setback and the fence doesnot go beyondthe frontofthe principal structure andtherefore

can be six feet in height. The portion of the fence adjacent to and parallel with Littiepage Streetas

a side yardis compliant with 72-56.2.A whichallowsa fence to be six feet in height in any sideor

rearyardofa site up to the front of the principal structure on the site.
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20. Finally, given the numerous examples of fencessimilarly situatedon othercomer

ots,theCityhaspreviously interpreted the applicable codes to allowthe type offence thathas

(been constructed in the McLaughlins yard. Butthere arealsoclear healthand safetyissues as

demonstrated by Ms. McLaughlin's letter, within Exhibit "2", ofthe numerous reports to police

regarding the trespassing upon her property andthe incidents involving the safety ofher family.

TheCity's letter, Exhibit"3" attempts to use five (5)different ordinances,cobbledtogether, as the

basisfor its rationale that the McLauglins fence is limited to 4 feet in height It is clear from the

City's own code that the code sections citedapplyto buildingsor structures not to ornamental

items such as fences and that the Cityclearly hasan ordinance section on fencesthat doesnot have

any definitionor limitation on a comer lotsuchas the McLaughlins.

21. It is also clear from theconduct of theCityin approving and allowingsimilar6

foot fences, and specificallyfor adjacent property owners, that the City's current interpretation of

itsordinanceis plainlywrong.

PRAYER FOR RELIEF

22. WHEREFORE, yourPetitioners respectfully request that this Court:

1) Issue a Writ ofCertiorari to theBZA in the formattached to thisPetition

and that thissamebe served upon the BZA requiring that a verified return bemade within 30days

of theoriginals or certified copies ofallexhibits, transcripts andother papers considered bythe

BZAin making its decision in 814 Cornell Street- APP2015-01, and that such return shall

conciselyset forth such other facts as maybe pertinent and material to show the groundsof the

decisionappealed from;
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2) Determine that the BZA andDevelopmentAdministratorwere incorrect to

|deny the Petitioners fence permit;

3) Reverse die decision ofthe BZA;

4) Find that the existing fence is compliantwithin the meaning ofthe

[applicable City's Ordinance; and

5) Grant Petitioners their attorney's fees and costs expended on theirbehalfin

thisPetition and for such other and further reliefas the Courtdeems just and equitable.

Respectfully submitted,

STACEY N. STRENTZ-McLAUGHLIN

and JOHN J. McLAUGHLIN

Jeannie P. Dahnk, Esq.
VSB No. 25825

William E. Glover, Esq.
VSB No. 25965

GLOVER & DAHNK

Post Office Box 207

Fredericksburg, VA 22404-0207
Phone: (540)373-8600
Fax: (540)373-8629

Counsel for Petitioners

Stacey N. Strentz-McLaughlin and
John J. McLaughlin
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VIRGINIA:

IN THE CIRCUIT COURT FOR THE CITY OF FREDERICKSBURG

[n Re: September 21,2015 Decision of theBoard ofZoning Appeals ofthe Cityof
Fredericksburg, Virginia(814Cornell Street - APP 2015-01)

Case No.:

WRIT OF CERTIORARI

TO: The City of Fredericksburg Board of Zoning Appeals

THIS MATTER is before the Court on Stacey N. Strentz-McLaughlin and John J.

McLaughlin's Petition for a Writ of Certiorari to review the City of Fredericksburg Board of

ZoningAppeals (UBZA") September21,2015, decision in BZA appeal 814 Cornell StreetAPP

2015-01; and

IT APPEARING TO THE COURT that the Petition for Writ of Certiorari is properly

filed pursuant to Virginia Code Section 15.2-2314 and that the granting of this Writ ofCertiorari

is just and proper in all respects; it is therefore

ADJUDGED, ORDERED AND DECREED that the Petition for Writ of Certiorari is

GRANTED TO REVIEW THE BZA'S SEPTEMBER 21, 2015, DECISION IN BZA

APPEAL, 814 CORNELL STREET - APP 2015-01; and it is further

ORDERED, ADJUDGED AND DECREED that the BZA shall certify and return to this

Court and serve upon Petitioner's counsel, on or before 30 days after the entry of this Writ of

Certiorari, a full, complete and certified or sworn record of the aforementioned proceeding

including, but not limited to, the following material:

1) The appeal application andanystaff reports prepared in connection therewith;
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2) All exhibits and documents filed regarding the appeal application and any

(response thereto by any person orentities;

3) Any verbatim transcript and/or recording by videotape or otherwise, and all

[minutes ofthe proceedings before the BZA;

4) All photographs, resolutions, letters, reports, emails, correspondence, exhibits,

memoranda, plats and other papers and things referring to or related to the proceedings before

the BZA that were presented to the BZA; andit is further

ORDERED, ADJUDGED AND DECREED that the return shall set forth such other facts

as maybe pertinent and material to showthe grounds of the decision appealed from andshall be

verified.

THIS MATTER IS CONTINUED,

ENTERED this day of. ,2015

JUDGE, CITY OF FREDERICKSBURG CIRCUIT COURT
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WE ASK FOR THIS:

Stacey N. Strentz-McLaughlin and
John J. McLaughlin, Petitioners

By/Jearfcrie P. Dahnk, Esq.
VSB No.j25825
Wmiarni;. Glover, Esq.
VSBm 25965

Glover & Dahnk

P.O. Box 207

Fredericksburg, VA 22404-0207
Phone:(540)373-8600
Fax: (540)373-8629
Counsel for Petitioners



s^

City ofFredericksburg
COMMUNITY PLANNING & BUILDING DEPARTMENT

715 Princess Anne Street / P.O. Box 7447
Fredericksburg, VA 22404

Telephone: 540-372-1179 Fax: 540-372-6412

. «- r FENCE AND/ORWAUL HERMIT

Zoning District: P**^

Is to propeity located inthe Historic District? Yes >fo \S *
Is this property located inany ofthe GatewayCorridor Overlay Districts? Yes, • , . No—!£_
Applicant Mormation

NameofAppficanfc 6fftt(M wJjfaMfa Phone: jft/fl ffifr 7ffi(y
Address: ^)<f Q^ftjJJl £f fy(jjyft Email: J^^^l^JtteyflA^r,,
Property Owner Information (&f different from applicant)

Name:

Address:.

Phone:

TnetollowfagroformatioB Is required to be submittedwiththe application:

o Plat, taxmaporsketchthat showsthe proposed location ofthe fence or wall,applicable
easements andalleys.

• Height ofthe fence orwall: Heifthfe In feet

djsv^

gjog

EXHIBIT

Bysignrag below,"the property owner acknowledges that should anjfportfrjtfof^e ^oToeing erected InJ
accordance with thispermit interfere withwork oraccess by publie employees and/or thefr agents in the *?W'<t.
performance oftheir duties^ the fence orportions ofthe fence may need to betaken down. Replacementof «,/„_
the fence shallbe the soleresponsibilityofthe property owner.

ApplicantSignamre: JjjfllklXJlQfa, 7^/^^mJ • •

Property Owner Signature:; ^1T|jMmA^ j^lfyf/ âiJj^^

This permitonlygrants permission under City Code§72-24 fora fenceand/orwall os your property, based
on information that you have provided. The Chy Is not responsible for determining that you own the
property on which the fence and/orwall will be placed, that you have aU other permissions required to do
so (for example, permission from anyone holding an easement on the property), or that you wffl not be
intcrfertagwithutility lines.

For Completion by the CommunityPlanning& BuildingDepartment

Q Approved ^Disapproved
Comments: .ft^ugyr i& nipt i*> ^^i^gg *>vr* oy^otJ n^U.B.of

'*•«

'OJFipa

s&2 *£&=;
D^bpmentAdministrator Date

£e»*TOvc*«fo.
l^:*W«ittn,

* o

R&iisad4pril20l4

t.

HA 4.4 *
-d>u



GLOVER & DAHNK
ATTORNEYS AT LAW

1103 PRINCESS ANNE STREET

P.O. BOX 207

FREDERICKSBURG, VIRGINIA 22404-0207

JEANNIE P. DAHNK (540) 373-8600
WILLIAM E. GLOVER FAX (540) 373-8629

June 30,2015

VIA HAND DELIVERY

Helen P. Ross, Chair
Board ofZoning Appeals
City ofFredericksburg
c/o Planning Services Division
715 Princess Anne Street

Fredericksburg, VA 22401

RE: John J. & Stacey N. Strentz-McLaughlin - 814 Cornell Street (Fence)

Dear Ms. Ross & Members of the City of Fredericksburg Board of Zoning Appeals:

Please let this letterserveas the appeal byJohnJ. & Stacey N. Strentz-McLaughlin regarding

the June 3, 2015 disapproval of the McLaughlin's fence permit for a fence at their home located at

814 Cornell Street in the Cityof Fredericksburg. I enclose this firm's checkno. 20135 in the amount

of $400.00 representing the filing fee for the appeal as quoted by City Staffand seven (7) copies of

this letter with exhibits as required by the City.

On June 3, 2015, the Development Administrator disapproved a fence permit for John J. &

Stacey N. Strentz-McLaughlin (hereinafter "McLaughlins"), for a fence at their home at 814 Cornell

Street. A copy of the disapprovedfence permit is attached as Exhibit "1". The McLaughlins permit

application sought approval for a portion of their fence to be six feet in height. The McLaughlins

appeal the disapproval of their permit application. The McLaughlin's fence permit application was



Helen P. Ross, Chair
June 30,2015
Page 2

filed within the time required by the Development Administrator and the appeal of the disapproval of

theirfence permit application has also beentimely filedpursuant to City Ordinanceand State Code.

HISTORY

The McLaughlins have owned their home at 814 Cornell Street since December 2004. The

McLaughlins have had a fence in this exact same location since January 2005 and the prior owner,

the Freid's, also had a fence in this same location.

There have been no complaints regarding this current fence or any prior fence at 814 Cornell

Street by anyone, including neighbors, city residents or city staff until the Development

Administrator, Marne E. Sherman, noted her own violation on May 14, 2015. A copy of Ms.

Sherman's Notice of Violation dated May 14,2015 addressed to the McLaughlins is attached hereto

as Exhibit "2".

In the Notice, Ms. Sherman states that a fence permit had not been issued for the fence and

requests that an application be made. Ms. Sherman further states that "Section 72-56.2.C limits the

height of a fence in the front yard of a R-4, residential zoning districtto a maximumof four feet (4')

in height. As a corner lot, your property has two fronts (along Cornell Street and Littiepage Street).

The fence appears to be in violation of this code."

Thereafter,on May 18, 2015, the McLaughlins filed a fence permit application with the City

requesting a height ofsix feet for their fence.

On May 21, 2015, Mrs. McLaughlin sent a letter to the Development Administrator

identifying that the McLaughlins were surprised that their fence was not in compliance with City

Code, setting forth the history of the pre-existing and current fence and the safety reasons for the

fence as it is currently constructed. A copy ofMs. McLaughlin's letter is attached as Exhibit "3".



Helen P. Ross, Chair
June 30,2015
Page3

OnJune 3, 2015, the Development Administrator disapproved the McLaughlins fence permit

application.

On June 16, 2015, I met with the Development Administrator to review and discuss the

City's position on the McLaughlins fence. It is my understanding that the Development

Administrator made a mistake in her letter of May 14, 2015 wherein she cited the incorrect City

Ordinance Section 72-56.2.C but instead had intended to identify City Code Section 72-56.2.B. That

correction eliminated some of the confusion regarding the disapproval of the fence permit as it

appears that City Code Section 72-56.2.C would not be applicable to the McLaughlins and their

home at 814 Cornell Street.

DISCUSSION

It appears that the McLaughlins fence is compliant with the applicable City Code Ordinances

and Section 72-56.2.A allows the McLaughlins to have the current fence.

Inthe Development Administrators Notice ofViolation, Exhibit "2", Ms. Sherman identifies

that "as a corner lot, your property has two fronts (along Cornell Street and Littiepage Street). The

fence appears to be in violation of this code." (emphasis added). No City Code section is identified

to support this statement and given that there are hundreds of corner lots in the City, homeowners

would be surprised to learn that their front door does not indicate their front yard or that their side

yard is their front yard.

In addition, Section 72-84: "Definitions" does not contain any definition for a "comer lot".

The City Code definitions section does contain a definition for "front (or primary) facade" of "the

side or elevation of a structure that contains the structure's architectural front, or the portion of the

structure facing the street from which the structure derives its street address."



Helen P. Ross, Chair
June 30,2015
Page4

Priorto my meeting with Ms. Sherman, I reviewed the City Code for an identification and/or

a definition of "two front yards" and did not fine one. But when I met with the Development

Administrator on June 16, 2015, she identified that the ordinance she was using to identify "two

front yards"was Section 72-82: Rules of Measurement, Sections 72-82.3.A(3) and 72-82.A(4)(b).

A review of this Section does not identify comer lots as having "two front yards" for the

purposes of determining location or height of fences. The stated purpose of Section 72-82 is to

"clarify the rules of measurement and exemptions that apply to all principal and accessory uses

allowed in this chapter" which would address the location of permanent structures such as houses,

not fences or height offences.

In the last paragraph of Ms. McLaughlin's letter, Exhibit"3", she references several fences

of other lots that are similar in height and location to her fence. Since reviewing this matter for the

McLaughlins, I have informally identified approximately 50 similarly situated fences around the

City. Based upon this, I would venture to suggest that there are hundreds of fences in the City that

are the same as the McLaughlins.

It appears that the application and interpretation of the City Code Ordinance thatgoverns the

height and location of fences, based on existing fences throughout the City located on comer lots, is

that only one "front yard" is identified for the purposes of determining the height and location of

fences pursuant to City Code Section 72-56.2. Section 72-82.A.3 has no identification ofacomer lot

having "two front yards" underSection 72-82.3.A.(3) and/or Section72-82.3.A(4).

The McLaughlins fence is compliant with the applicable City Code Ordinances and it was

constructed pursuant to City Code Section 72-56.2, where the front yard fence is not within the front

setback and does not go beyond the front of the principal structure and therefore can be six feet in

height. The portion of the fence adjacent to and parallel with Littiepage Street as a side yard is



Helen P. Ross, Chair
June 30,2015
Page 5

compliant with 72-56.2.A which allows a fence to be six feet in height in any side or rear yard of a

siteup to the front ofthe principal structure on the site.

Finally, given the numerous examples of fences similarly situated on other corner lots, the

City has previously interpreted the applicable ordinances to allow the type of fence that has been

constructed in the McLaughlins yard. But there are also clear health and safety issues as

demonstrated by Ms. McLaughlin's letter, Exhibit "3". of the numerous reports to police regarding

the trespassing upon her propertyand the incidents involving the safety ofher family.

We would be happy to meet and discuss the fence at 814 Cornell Street. We ask that the

Board of Zoning Appeals grant this appeal and allow the fence at 814 Cornell Street to remainas it

currentlyexists. We thank you for your time and attentionto this matter.

JPD/ah

Enclosures

cc: John J. & Stacey N. Strentz-McLaughlin (via email w/attachments)

Very truly yours,

W \Stfwaz-McUugJilin. Stacey & McLaughlin. JohnJ'RomLetter bOO.IJ doc
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City ofFredericksburg
COMMUNITY PLANNING & BUILDING DEPARTMENT

715 Princess Anne Street / P,(X Box 7447
Fredericksburg, VA 22404

Telephone: 540-372-1179 Fax: 540-372-6412

i

. «- T' FENCE AND/OR WAUL PERMIT

DateofAppHcagon;^!)^/^ , Project Address: %H {MY\<J.A Sfcj.JMlh W^Zfa
ZomngDJIauict: E-^

Ib this propertylocated in the Historic District? Yes Nn \s *

Is this property located in any ofthe GatewayCorridor Overlay Districts? Yes, No—i£_
ApplicaniSnfonnation

' J* - Phone: ,<Wfo 7?f(,Mame ofApplicant! ffifcU<M JMJjM/.M'^

PropertyOwner Information (If different from applicant)
»«M8. *5fl f>0 *-•) ^Xlft yflA^»

tprtrJ
Name! Phone:

Address:

TbefoHowingMonraatiott is required to he submitted with tihe application?

a Plat, taxmaporsketchthat: showsthe proposed location ofthe fence or wall, applicable
easements andalleys,

o Heightofthe fence orwalk Helghfa \j) feet

fydgshig beM/the property owrier aolwowledges that should any portionoftP ^obe being exacted la i
accordance yfifo this permitinterfere with workoraccess by public employees and/or their agents In the *0Wk,
performance of their duties, the fenceor portions of the fence mayneed to be taken down. Replacement of ; */ q
ChefenceshaUhe the soleresponsibility ofthe property owner.

Property Owner Signature:

' -

This permitonly grants permission tinder CityCode §72-24 for afence and/orwallonyour property, based
on informant! that yoii have provided. The City is not responsible for determining that you own the
property onwhich the fence and/orwallwill be placed, thatyou have aftother permissionsrequired to do
so (for example, permission {from anyone holding an easement on the property), or that yon will notbe
interferingWfoiutultylines*

For Completion by the Community Planning & BuildingDepartment

O Approved ^JDisapproved

Ratised>Aj>rM0)4

* A

- •»-* w

*.

\ *A ,.A
-lAAj Permltte jbrtT~a&

^ '*ese*i£e4: evolve?

'•*



MarbeE, Sherman
Development Administratorand
CtofleEmsmementj Qf&cer

John J, and Stacey% McLaughlin
rOaldeigh Place
Esrederidkflhntg,VA 22405

May14,2015

Re: WcrficeofVlolafiCOT: 812-816 CtoEofiU Street
GFIN#!777d.?4^70
tfence

0ty ofFrederlcfehuxg
PO Box 7447

Fxederiokshurg, VA22404-7447
Tc^rtte:540-372-nfe

Fax:540-372-6412

DearBropettyOwnap
» * * *

This letter isaNotice ofViolation ofSection 72°24.1 ofthe Unified DeNcrpment Ordinance
whfcnte^uiresm8issuari<»^ Todate,
afeiMpeitnithasnptbe^nissbedat^issite, l^^er^Sec^on72-56.2,^ limits the heightofa
fence In the $oni yfctd.ofaS-4, residential zoning district to am$dmum of four *gst (4*).ln
height As&comexlotyowi^etyu^
The fence appears.io, be in violation%of mia code; 4 l??11*8 permit ajraltcatitm most lie
suhinlttedbynoSaW thatt Fsiday, May 2992O0to begin the process to bringthe site into
compliance. IfcaveuoKxded&blaj&len^

the C^^cotrniiirmfflt toitscitizens te'teo^ Tfcapfc
youfor your assistance in reaching thisgoal, Ifyou need any farther assistance please do not
hes!taf9toca31meat(540)37M179. ' *

Sincerely,

Mame E, Sherman •
Development Administrator and
Code Enforcement Officer



Stecay&Strente
BrendaL Greene

Robin N.Krueger

STRENTZ, GREENE & KRUEGER, PLC
Attorneys rtkw

702 Princess Anne street

F/edertcteburgrVtajlnte 22401
Telephone: 540.479,1511 Facsimile: 540.470.1524

1%21,2015

Mame E. Sherman

DevelopmentAdnnnistcatQunodCode EnforcementOfiBcer
K> Box7447
B&dericksbtirg>VA 22404-7447

Be: 814 Cornell Street

$ns®SGandKIaw.com
bfg@S6andKiaw.com
rnk€>£6andKtaw.eom

Dear Ms*Sherman* $
i
«

I-wasammiseo^JMcehTeyoui;letter, XharohadafeojcekdiaesfiactBameb
January o£2O05, Friotp tbatl D'ellevemeBo '̂shadown^^ mayhada
gfaSafiiaaceaa weE we purchased mishometo.December2D04, We moved to Staffordfcom
AttJl2013to2%l>2915.

i

This fence"whs jerectedinAprilofibis yeasonmeexa^Bamefeni^lIneaahadpjwytouslfsat
apicfcet fence, I hada tzgifedofsaJftyooncem&aiuithat^
movioghackintodiehome- Let meoutlinemysafelycoacemsaelharotwo stnaDL chfidiea ages 4
and7andwo&paxtt&tesomyc1dldteaattl^
home* :

In2009 mybabyftim*w&8 fbllowedhome bya mantramKenmomBadt
andvetl)%haia98ed thewholeway. Mydr^ acthat th^ewas twoysus
old. ShepamclDedsndBiiirjdyconjto
sieaghboihoodtcyiiigfl^
home. I followed tnjwiml^i^J^
Ftttderickahu^PotoDepflttmeacend itwaa flgoted outeventuallymat
this manhad assaultedamuse atSnowden and hadpsychiatricproblems.
Theffiatectfve endedup coatacdagmenma andtheman's lam&yand
corndpclnghim tbatpaSbps F^encfabmgwaa notmebest place fb*
hhutbbe since nowhews on use Police radar. This sameman-was
wimehedbyme&tKeffluoxepflnfj^^ Ialso
repotted mat tomel^tedendisbuz^^olice.
Thro^gjiout my years men lfemgonCc«^Stteettmm\Ajmlof2(M5,
wheajwemovedto feoyfom foe two yearn, w»had"<yeeldy gfassoeer
hotdes and llqaothotdesdmiq^oveztnir fence. Thoseui tornwhen

1.

2.



•vm-mmm-m*

dumpedwouldbeglaasshflidaandon two owasionscuimyJacklfoisselFs
foot andonanother occasion cutmyseconddo^s foot

3. Theteis adarkhaked man, known k the neigjbbothaodfothavingmental
health issues,who would^utJaely atam1on&ecome*ofGotnett Street
and Lhtlpageand statsintomyyamafcmyyoungchildren.

4. We havehadpeoplewho mutmelywalk due sidewalk feom dieapartments
ondie corner ifKJeomoreAvenue and Cornell Street atop andpeeon and
inside ourfenda as atmatumeitwasapicketfence. TbSs caused a stench
at the cometo "our fence.

5. ThemwasadrigmidatrliBapare^
Coffleflwhhgiashtte cluingtte

Sfst ord/Xn short,durmgout timein
accff&Tfflnnffd to a safe, ffft ftfr *s^p*^^n^hwit

five onacomerlotmy children's
moveback to onrhomewo erected our
approvedbecauseXalreadyhada
onma fence. Itis a beautiful
fecebredittimetous complements on
calledit "Zen",

welived inFerry Farmandmy cHIdrenbecame
as I did. Weloveliningdowntown but aimprybecausewe

.veto bejeopardized Sowhenwe dedded to
fence for safetyxeasons andneves thoughtto get It

four tlcjottdckfit fence on thatTety spot Wespentowe $7,0004)0
/JnstalledbyH&SFencLog. I have

both thestyleofthe fence andthelookofit People have

safety jhouldnotfcai

Further* I tooklhia design from
Roadhave a comet loton GroveAvenu
wholive onthe cornetofEduce Edwardand
Mother, GeorgiaSttentz, who
fence. Soclearly there

wo particularhomes* TheCohens who five onSunken
and SuaksaBnadand havetins same fence. TheDupuys

AmellaAvenuehovamis samefence* Aadmy
cnerofGrove and Sunken Roadhas thissame style

fcpeecedentfor allowing fences like this andtmsal^emim^Bonuigfflsoict

Xeagerlyawaityourapprovalof) ay fence.

Sincerely,



Kathleen Dooley
City Attornby

Rob Eckstrom
Assistant City Attoilvky

601 Caroline Street. Suite 200B

P.O. Box 7447
Frhduricksburo, VA 22401

540'J7»'ioao

September 11,2015
Helen P. Ross, Chair
Fredericksburg Board of Zoning Appeals
City Hall
715 Princess Anne Street

Fredericksburg, VA 22401

Re: 814 Cornell Street

Appeal offence permit denial

Dear Ms. Ross and members of the Board of Zoning Appeals:

On behalf of Development Administrator Marne Sherman, I ask that the BZA uphold the
denial of a permit for a permit for a fence at 814 Cornell Street, a corner lot. The denial of the
application is consistent with the UDO's limitation offence heights on streets to four feet. The
purpose of the height limitation is to present a consistent, safe, and attractive streetscape, and
homeowners are left with alternatives - including a four foot high fence, a hedge, pulling the
taller fence out of the setback, or a variance application - to meet the specific needs of a
particular owner or lot.

Briefsummary offacts:

The 814 Cornell Street lot is a single family residential corner lot, with the house facing
Cornell Street and one side of the house facing Littiepage Street. The rear of the lot is bordered
by an alley. The site is zoned R-4, single family residential. Foryears, there was a wooden picket
fence about four feet in height that began at the back of the front facade of the house and
extended along Littiepage Street next to the sidewalk. A low brick wall ran along the rear of the
lot. Trees and shrubs provided a vegetative backing to the picket fence and brick wall.1

In April 2015, the homeowner replaced the picket fence with an opaque wood panel
fence from the house to Littiepage Street, along Littiepage Street, and also along the alley,
behind the low brick wall. The two new corner fence posts on Littiepage Street are 81 inches
and 79 inches tall. The wooden slats are 74 inches tall. In other words, the fence exceeds six
feet in height along the length of Littiepage Street. The fence line extends approximately 85 feet
along Littiepage Street adjacent to the sidewalk. It does not extend into the "sight triangle" at
Cornell Street and Littiepage Street.2 The owner did notapply for a fence permitor inquire into
any approval procedures for the fence.

Please refer to the 2012 Google Maps photograph of the property, included in the meeting packet.
2Please refer to the 2015 photographs ofthefence, included in themeeting packet.



814 Cornell Street appeal
September 11,2015

In May, DevelopmentAdministrator Marne Sherman issued a Notice of Violation to the
homeowner, citing the fence for not having a permit. In addition, the May 14 notice advised the
owner that the City Code limited fence heights alongstreets to four feet. The NOV required the
owner to apply for a fence permit in order to begin the process of bringing the fence into
compliance. The owner did so, filing the application on May 22, 2015, and citing concerns about
safety insupport of the height of the fence. Ms. Sherman denied the application on June 3, and
the owner appealed onJune 30th.

The UDO limits fence heights within anyfrontyard tofourfeet:
Stated simply, the UDO permits fences to be located within any required yard; however, they
are restricted as to height. The maximum height in a front yard is four feet; six feet in a side
yard. On a corner lot, both sides of the lot that touchthe street are considered front yards, and
the four foot height restriction applies. The chart below summarizes the relevant provisions in
the City Code. Taken together, these regulations prohibit the construction of the fence at 814
Cornell Street.

City Code Section Rule

72-82.3 A corner lot is located at the intersection of two or more

streets (other than alleys), regardless of whether or not
such streets intersect at right angles.

72-82.4{B)(3) On a corner lot or double frontage lot, the yards adjacent
to the front lot line shall be considered front yards and the
remaining yards shall be considered side yards.

72-82.3(A)(3) The front lot line is the street line that forms the boundary
of a lot.

72-56.1(A)(3) Fencesand walls may be located within any required yard.

72-56.2(B) In any front yard of a site in any Rdistrict, a fence or wall
shall not exceed four feet in height back to the front of the
principal structure on the site.
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The BZA applied this same rule in 2014 in the case of a double-frontage lot, when it denied a
variance for a fence at 725 Lee Avenue. In that case, the applicant wished to install a six foot
high fence along Kenmore Avenue, which formed a lot line 15 feet in length to the rear of the
single family structure, which faced Lee Avenue.3 There, the homeowner asserted that the
taller fence was needed for privacy, security, and aesthetics. In addition, the street frontage
involved a busy roadway - Kenmore Avenue. It would be an anomaly for the BZA to deny a
variance in the case of 725 Lee Avenue, and then decide that the prohibition did not even exist
in this case.

As additional precedent, the BZA heard a variance application in 2011 involving a corner lot,
under the former zoning ordinance, and granted a conditional variance to 1001 Kenmore
Avenue, to permit a six foot fence on the lot's frontage on William Street. There, the BZA
required the fence to taper from six feetto four feet in height, back-to-front.4 In that case, the
BZA appeared to be persuaded to grant the variance by the volume of pedestrian traffic on
William Street. The pre-UDO zoning regulation likewise limited fences in front yards to four feet
in height, back to the front of the principal structure5, and provided that corner lots had two
front yards.6 The 2011 decision shows that in anappropriate case, a variance may be granted to
a specificsite, to relieve a specific hardship, without throwing out the rule altogether.

It bears noting that the fence constructed exceeds the 6 foot maximum height for other yards.
In order to completely resolve the appeal, the BZA should uphold the Development
Administrator's application of the four foot maximum height. In any case, the fence permit
should be denied because the fence is too tall.

Briefrebuttal ofapplicant's argument:

The application for the fence permit cites the owner's concern for her safety and that of her
children. It also cites incidents of people routinelystopping and peeing inside her former picket
fence, and incidents of littering. These concerns are similarto those advanced by the owners of
1001 Kenmore Avenue and 725 Lee Avenue variance applications. The BZA could take these
concerns into account if a variance application were before it. These concerns might also be
met through the installation of a hedge with a lower fence. However, this appeal contends that
there is no law prohibiting a fence exceeding sixfeet in height at this location. This is an all-or-
nothingapproach that does not provide a platform for the BZA to consider site-specific concerns
or solutions.

However, according to statistics maintained by the Fredericksburg Police Department, incidents
of crime in this neighborhood - identified as "District 06" in the report - are extremely low.7
The crime rate would not seem to justify this fence as a security measure.

3V2014-01, decided July 8, 2014.
4V2011-02, decided July 19, 2011.
5City Code §78-70.
6City Code §78-1.
7Please refer to the "Selected Crime Stats for Neighborhoods," in the meeting packet.



814 Cornell Street appeal
September 11,2015

Ms. Dahnk's letter of June 30th raises the following legal arguments against the Development
Administrator's application of the UDO:

1. Section 72-84, "Definitions" does not define a "corner lot." (page 3 last paragraph)

Response: Section 72-82.3 defines a corner lot as one that is located at the intersection of two
or more streets.

2. The stated purpose of 72-82.3 is to "clarify the rules of measurement and exemptions
that apply to all principal and accessory uses allowed in this chapter," which would
address the location of permanent structures such as houses, not fences or height of
fences, (page 4 second paragraph)

Response: This argument seems to be a little legalistic. In any event, the definition of a "corner
lot" in section 72-82.3 does in fact apply to rules regulating fences. It applies to all "accessory
uses." An "accessory use" is defined in 72-84 as "any land, building or structure the use of which
is customarily found in association with, and serves the principal use; is subordinate in purpose,
area or extent to the principal use served, and is located on the same lot as the principal use
(emphasis added). A fence is a structure, customarily found in association with a house (the
principal use of the property), subordinate in purpose, and located on the same lot. So, a fence
is an "accessory use," to which 72-82.3 applies.

3. There are hundreds of fences in the Citythat are the same as the McLaughlins. This
appears to support an interpretation of the ordinancethat there is only one front yard
on a corner lot for purposes of applying the fence regulations.

Response: The Development Administrator acknowledges the existence of other fences in the
College Terrace neighborhood that exceed four feet in height along street frontages. For most
of these fences, there is no record of a permit having been granted. When permits were
granted, they typically required a maximum fence height of four feet or less in the front yards of
corner lots. One permit was granted for a six foot transparent fence, but it appears to have
been issued in error, since it is an anomaly. In addition, the BZA precedents listed above
support the conclusion that the corner lot and double-frontage lot concept of two front yards
has been consistently applied over many years.

4. There are clear health and safety issues that support the construction of a six foot fence.

Response: This is an argument that the BZA could consider in the context of a variance
application, but not in the context of an appeal of an administrator's decision. In addition, the
owner's safety concerns could be met through a permissible alternative, such as planting a
hedge behind a lower fence.
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Conclusion:

In the appeal of an administrator's decision, the determination of the administrative officer shall
be presumed to be correct. The administrator has the burden of explaining her decision, but
then the appellant has the burden of proof to rebut the presumption of correctness by a
preponderance of the evidence.8 Ms. Sherman and I hope that this letter explains the basis for
her decision. She will be present to provide her testimony directly to the BZA on September 21,
2015. We respectfully request that the BZA uphold the denial of the fence application. A
proposed decision is attached for the Board's use.

Sincerely,

Kathleen Dooley, City Attorney

Ec: Jeannie P. Dahnk, counsel for the landowner
Marne Sherman, Development Administrator

Code of Virginia §15.2-2309.
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CITY OF FREDERICKSBURG BOARD OF ZONING APPEALS

APPEAL OF FENCE PERMIT DENIAL

814 CORNELL STREET

RECORD OF DECISION

The City of Fredericksburg Board of Zoning Appeals heard the above-referenced appeal at its

meeting on September 21, 2015. After consideration of the record of the appeal, the Board makes the

following findings of fact:

FINDINGS OF FACT

A. The fence that is the subject of this appeal is located at 814 Cornell Street, a single-family

residential lot located in the R4 zoning district, the lot is located at the corner of Cornell and

Littiepage Streets. The house on the lot faces Cornell Street One side of the house faces

Littiepage Street.

B. The fence is an opaque wood panel fence, located adjacent to the public sidewalk on Littiepage

Street, extending approximately 85 feet along Littiepagewhen measured from the rear of the

lot. The fence also runs across the rear of the lot, behind the low brick wall. The fence slats are

6 feet 2 inches in height. The two corner fence posts on Littiepage Street are 6 feet 9 inches,

and 6 feet 7 inches in height.

C. The fence was constructed in April 2015, without a fence permit.

D. The Development Administrator issued a Notice of Violation to the owner on May 14, 2015,

citing the fence for not having a permit.

E. The landowner applied for a fence permit on May 22, 2015; the permit was denied on June 3,

2015. The landowner filed this appeal of the denial of the permit on June 30, 2015.

£ i Record of Decision, September 21,2015
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CONCLUSIONS OF LAW

Under Code of Virginia §15.2-2309, the decision of the Development Administrator is presumed to

be correct. The appellant has the burden of proof to rebut the presumption of correctness by a

preponderance of the evidence. After consideration of the appeal record, the Board concludes that:

1. The lot at 814 Cornell Street is a "corner lot", as defined by City Code 72-82.3.

2. A corner lot hastwo front yards, as provided inCity Code 72-82.4(B)(3).

3. The fence is located within one of two front yardsat 814 Cornell Street.

4. A fence maybe located within a front yard, under City Code 72-56.1(A)(3).

5. But City Code §72-56.2 limits the height of fences in the front yard to four feet.

6. The fence as constructed is taller than the maximum six foot height permitted in other yards.

CONCLUSION

The Fredericksburg Board of Zoning Appeals denies the appeal and upholds the decision of the

Development Administrator to deny the fence permit.

FREDERICKSBURG BOARD OF ZONING APPEALS

Helen P. Ross, Chair

Date

2 I Record ofDecision, September 21,2015


